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EXECUTIVE PRIVILEGE—A STUDY OF THE 
PERIOD 1953-1960 


(Part one of a two-part article) 


Robert Kramer* and Herman Marcuse** 


INTRODUCTION 


Two great political institutions, the authority of Congress to inves- 
tigate and the privilege of the Executive to withhold information 
the disclosure of which is not in the public interest, converge in the 
field covered by this paper. Since either of these two is explosive in 
itself, it is no wonder that the “cannons are heard” * when Congress 
and President meet head-on in this area. 

Spectacular and newsworthy as these clashes may be, are they 
truly representative of the relations between Legislature and Execu- 
tive? Obviously, a refusal to give information must be viewed in a 
different light if it is a rare exception than if it constitutes a routine 
occurrence. Similarly, the mere fact that the instances of conflict 
seem to have increased during the past decades® is not necessarily 


* A.B., 1935, LL.B, 1938, Harvard University. Member of the District of Columbia 
and New York Bars. Assistant Attorney General, United States Department of Jus- 
tice, 1959-61; Dean, The George Washington University School of Law. 

** LL.B., Columbia University, 1937. Member of the New York Bar. Attorney, 
United States Department of Justice, Office of Legal Counsel. 

The views herein expressed, unless otherwise indicated, are those of the writers and 
do not necessarily reflect those of any agency or department of the federal government. 

1 Younger, Congressional Investigations and Executive Secrecy, A Study in the 
Separation of Powers, 20 U. Pitt. L. Rev. 755, 770 (1958-59). See Wolkinson, De- 
mands of Congressional Committees for Executive Papers (pts. I-III), 10 Fed. B.J. 
103, 223, 319 (1949). 

2McGeary, The Development of Congressional Investigative Power 103 (1940), 
states that there were only three instances of refusal between 1929 and 1939; the 
memorandum of the Attorney General, attached to President Eisenhower’s letter of 
May 17, 1954 to the Secretary of Defense lists fifteen examples between 1940 and 
1952. 100 Cong. Rec. 6621-23 (1954). A table prepared by the Special Subcommittee 
on Government Information of the House Committee on Government Operations, in 
the Summer of 1960, lists seventy-six cases in which information had been withheld 
at least temporarily by the Executive branch from Congressional committees and 
individual Congressmen between 1955 and 1960. H.R. Rep. No. 2084, 86th Cong., 2d 
Sess. 5-35, 36 (1960). 
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an indication of mounting executive defiance toward Congress. This 
development may have been caused by other factors, such as an 
increase in congressional investigations, a change in their character,’ 
a broadening of the areas in which disclosure would not be in the 
public interest, brought about by World War II and the Cold War 
as well as the collection by the Executive branch of much confidential 
and highly personal information concerning individuals* and business 
enterprises,” or even merely by a better and more complete reporting 
of the instances of refusal, or a general greater awareness of the 
issue. 

A proper study of this field, accordingly, should not limit itself 
to the well-publicized instances in which the withholding of informa- 
tion resulted in an open clash between the Executive and Congress. 
It also should ascertain the extent to which congressional requests for 
information have been fulfilled without challenge, and those cases 
where, after an initial objection of the Executive, the matter has 
been adjusted to the mutual satisfaction of both parties and either the 
information has been given in full, or in a modified form, or the 
question has been withdrawn. 


Finally, the story would be incomplete in many instances if it 
failed to state the congressional reaction to an unyielding withhold- 
ing of information. At times the Congress has not been too con- 
cerned, or has even implied that the action of the Executive might 
have been justified. In other cases, the congressional reaction was 
sharp and resulted in indirect sanctions, such as riders on appropria- 
tion bills making the availability of appropriations contingent on full 
disclosure, or the denial of senatorial advice and consent to the 
appointment of officials accused of having improperly withheld in- 
formation. 


This paper covers the years 1953-1960. It is based almost exclusive- 
ly on materials which are available in print, particularly congressional 
hearings, documents, and reports. Its aim is to draw a picture as 


3 It has been pointed out that while during President Franklin D. Roosevelt’s first 
two terms Congressional investigations were aimed more at aiding than at supervising 
the Administration, the emphasis of some investigations during the Truman Adminis- 
tration shifted partially “to an attempt to embarrass or discredit the Administration ;” 
see McGeary, Congressional Investigations: Historical Development, 18 U. Chi. L. 
Rev. 425, 437 (1951). 

4 Many of the conflicts in this area have involved the various personnel security 
programs which apparently were unknown prior to 1939. S. Rep. No. 2750, 84th Cong., 
2d Sess. 17-19 (1956). 

5 Ten of the refusals listed in H.R. Rep. No. 2084, 86th Cong., 2d Sess. (1960) in- 
volved credit information in connection with the Government’s lending activities. 
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representative as possible. To achieve that goal, this article is 
divided into four major divisions. 

The First Division attempts to describe generally the response of 
the Executive to congressional requests for information, and to give 
an overall view of Executive replies to legislative inquiries during the 
period in question. In particular, it summarizes and analyzes the re- 
plies of the Senate committees, joint congressional committees, and 
various agencies and Executive departments to the requests of the 
late Senator Hennings in 1956 and 1957 for detailed data about 
instances since May 17, 1954, where any executive department or 
officer or independent agency had refused a congressional committee 
information. It points out that, of the fifty-three replies received 
from committees or subcommittees, only the following three reported 
major instances of withholding: the Subcommittee on Anti-Trust 
and Monopoly of the Senate Committee on the Judiciary; the Sub- 
committee on Federal Employees’ Security Program of the Senate 
Committee on Post Office and Civil Service; and the Permanent Sub- 
committee on Investigations of the Senate Committee on Government 
Operations. Fifty-five departments and agencies replied, but only 
fifteen reported incidents of major importance. 

The Second Division describes in varying detail a few examples of 
the struggle between the Executive and Congress in this area of 
executive privilege. It discusses some of the individual cases referred 
to in Division One in which the Executive withheld information. In- 
cluded here are accounts of the Army—McCarthy disputes, the Dixon- 
Yates contract hearings, the foreign aid investigations, the Federal Em- 
ployees’ Security Program incidents, the U-2 incident, the Anti- 
Trust Consent Decree Program of the Department of Justice, and 
the burning of the farm population pamphlets. The incidents selected 
for discussion are, we believe, representative, but there is no attempt 
here to cover all those which occurred during the period covered by 
this paper. 

In the Third Division we deal very briefly with actual congressional 
investigations during this period into the withholding of information 
by the Executive branch as well as with the legislation concerning 
this question which Congress then enacted. This part concerns the 
investigations into this problem by the Subcommittee on Constitu- 
tional Rights of the Senate Committee on the Judiciary, headed by 
the late Senator Hennings, and those by the Special Subcommittee on 
Government Information of the House Committee on Government 
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Operations, headed by Representative Moss. It also discusses the 
amendment of the so-called “housekeeping statute”, 5 U.S.C. 22, by 
the Act of August 12, 1958, 72 Stat. 547. 

In the Fourth Division we comment on some of the legal and 
practical problems suggested by the experience gained in this field 
during this eight-year period. Here we discuss briefly the legal basis 
of the Executive’s power to withhold information from the Legisla- 
tive branch and the relation of this power to the congressional power 
to investigate. It is our conclusion that executive privilege is derived 
directly from the Constitution, as is the power of Congress to investi- 
gate, in recognition of the principle that each branch has the powers, 
not belonging exclusively to another branch, which are necessary for 
effectively carrying out its constitutional duties and functions. The 
President has power to withhold information whenever this is neces- 
sary for the effective performance of his functions, as in the conduct 
of foreign affairs, the maintenance of military security, or the promo- 
tion of the efficiency and integrity of the Executive branch. Congress, 
in fact, has recognized this power of the Executive on several occa- 
sions. We further conclude that the congressional power to investi- 
gate is not superior to executive privilege. We do not believe the 
Founding Fathers preferred Congress over the President here, nor 
that Congress’ power to create and abolish Executive agencies and 
to appropriate funds for their operation carries with it the absolute and 
unrestricted power to supervise, to inspect and to control the execu- 
tion of laws to such an extent that executive privilege would be 
destroyed. 

Finally, in Division Four, we turn to a consideration of what to us 
is the critical question here, one all too often neglected: whether the 
sharp irritations which are sometimes incident to congressional investi- 
gations of the Executive branch and the concurrent exercise of 
executive privilege might be lessened by certain practical methods for 
accommodation. When these two powers and duties clash, since they 
are of equal legal rank, we believe the conflict should be resolved, not 
by legal, but by political means. In our judgment, certain specific 
procedures and considerations, together with the exercise of mutual 
respect and self-restraint, will lessen the keen tensions which exist 
when these two branches of government here collide. We have faith 
that in the future, as in the past, our leaders will demonstrate the 
statesmanship required for the effective functioning of our political 
system by avoiding all-out assertions of these clashing powers— 
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powers which are not absolute or mutually exclusive, but which 
must be maintained in a delicate balance. 


DIVISION ONE—THE GENERAL RESPONSE OF THE 
EXECUTIVE TO CONGRESSIONAL REQUESTS FOR 
INFORMATION AND DOCUMENTS. 


The actual extent and degree to which the Executive branch re- 
sponds to congressional requests for information and documents are 
buried in the files of the several departments, agencies, and congres- 
sional committees. As a practical matter, it is impossible to sift those 
records in order to extract from them the portions relating to con- 
gressional demands for information and the answers of the Executive 
pertaining thereto. Only a small part of these inquiries finds its way 
into the myriad of pages of printed hearings, committee documents 
and reports, and the Congressional Record. But even here it is virtually 
impossible to locate them owing to the absence of a proper indexing 
system. 

In the past, it has been assumed empirically that Congress normally 
gets virtually all of the information it seeks, if only because the several 
departments and agencies strive to be on good terms with the com- 
mittees in charge of their appropriations and their legislative pro- 
grams.® 

During the past few years, our knowledge in this area has been 
placed on a much firmer foundation. On May 29, 1956, the late 
Senator Hennings, as Chairman of the Subcommittee on Constitu- 
tional Rights of the Senate Judiciary Committee, addressed a circular 
to the chairmen of the Senate committees and the joint committees 
of Congress in which he asked them to inform 


This subcommittee of all occasions on which any executive depart- 
ment or executive officer of any independent agency has refused to 
give information to your committee since May 17, 1954. Please 


6 McGeary, Congressional Investigations: Historical Development, 18 U. Chi. L. 
Rev. 425, 436 (1951) ; Morstein-Marx, Congressional Investigations: Significance for 
the Administrative Process, 18 U. Chi. L. Rev. 503, 507 (1951) ; Ehrmann, The Duty 
of Disclosure in Parliamentary Investigation: A Comparative Study, 11 U. Chi. L. 
Rev. 117, 139 (1944); Bishop, The Executive’s Right of Privacy, 66 Yale L.J. 477, 
486, 488 (1958); Younger, Congressional Investigations and Executive Secrecy: A 
Study in the Separation of Powers, 20 U. Pitt. L. Rev. 755, 770 (1959). 
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indicate the reasons given for any such refusals, whether they in- 
volved the May 17, 1954, letter’ or not.® 


On April 2, 1957, Senator Hennings asked the heads “of a selected 
list of agencies and Executive departments”: 


1. How many times since May 17, 1954, has your agency refused 
information to Congressmen or congressional committees? 

2. If there have been instances when information has been withheld, 
when did each occur, and what were the circumstances surrounding 
such occurrences? 

3. On what basis was the information withheld in each instance?® 


The answers given to these letters probably constitute the best 
case study available relating to the extent to which the Executive 
branch responds to legislative inquiries." We therefore shall discuss 
those replies in considerable detail. 

The replies of the departments and agencies cover the three years 
from Spring 1954 to Spring 1957, and deal with the relations of the 
Executive branch with both Houses of Congress. The answers of 


the Senate and joint committees, on the other hand, cover only the 
period from May 1954 to May 1956 and do not include the experience 
of the House committees. To avoid excessive duplication, we shall 
present only a short survey of the committee answers, and submit a 
more extensive analysis of the replies of the departments and agencies. 


7 For the text of this letter written by President Eisenhower to the Secretary of 
Defense, see Public Papers of the Presidents of the United States. Dwight D. Eisen- 
hower, 1954, 483. The letter and the circumstances in which it was written are dis- 
cussed hereafter, 

8 Freedom of Information and Secrecy in Government, Hearing on S. 921 Before 
the Subcommittee on Constitutional Rights of the Senate Committee on the Judiciary, 
85th Cong., 2d Sess. 292 (1958) [hereinafter cited as S. 921 Hearings]. 

9S. 921 Hearings at 374. 

10 In 1955, the Chairman of the Special Subcommittee on Government Information 
of the House Committee on Government Operations submitted a detailed questionnaire 
to about sixty departments, agencies, and commissions. This questionnaire covered 
broad aspects of the field of government information as a whole and was not limited 
to the relationship between the Executive and Congress. One set of questions, how- 
ever, asked for the instances in which information had been denied to individual Con- 
gressmen or to Congressional committees between July 1, 1954 and June 30, 1955. 
The answers to the questionnaire, covering some 500 pages, have been collected in 
Replies from Federal Agencies to Questionnaire Submitted by the Special Subcom- 
mittee on Government Information of the House Committee on Government Opera- 
tions, 84th Cong., Ist Sess. (Comm. Print 1955) [hereinafter cited as Replies from 
Agencies]. These answers are not as helpful for the purposes of this study as the 
answers to Senator Hennings’ letters, because they cover a shorter period of time, and 
because the information relative to this inquiry is interspersed with much irrelevant 
material. 
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REPLIES OF THE SENATE AND JoINT COMMITTEES 


Fifty-three Senate and joint committees and subcommittees an- 
swered Senator Hennings’ letter."* Forty-two of those replies stated 
that no department or agency had declined to give them any informa- 
tion which they had requested. Eight committees and subcommittees 
reported instances of withholding which, on the whole, were not of 
a serious nature. Major conflicts were reported only by three sub- 
committees, 


A. Committees and Subcommittees Reporting No Instances of With- 
holding Information 


The forty-two committees which reported that they had not ex- 
perienced any instances of withholding information included the fol- 
lowing Senate committees and all of their subcommittees: Agriculture 
and Forestry;'* Armed Services;* Appropriations;'* Finance;* For- 
eign Relations;‘* Interstate and Foreign Commerce;'? Labor and 
Public Welfare;!® Public Works; and Rules and Administration.” 
The full Committee on the Judiciary and six of its eight subcommit- 
tees did not report any refusals to submit information either.”* 


11 According to S. 921 Hearings at 287, fifty-seven Committee and Subcommittee 
irmen answered Senator Hennings. There is some uncertainty and difficulty in 
keeping these statistics accurate and consistent, because some Chairmen of full Com- 
mittees reported instances of withholding only if they occurred before a full Com- 
mittee; others reported also withholding of information before their subcommittees. 
12 S. 921 Hearings at 293. 
13 Td. at 293. 
14Td. at 294, 
Ps a Byrd stated that he had “no worthwhile instances to report at present.” 
at q 


16Td. at 299. See also in this connection the statement of Senator Green, then Chair- 
man of the Senate Committee on Foreign Relations, on the floor of the Senate on 
June 14, 1957; “The Committee on Foreign Relations and the Committee on Appro- 
priations have always been able to get all the information they needed about national 
security proposals.” 103 Cong. Rec. 9151 (1957). 

17 Td. at 350. 


18Td. at 362. Senator Murray, Chairman of the Committee on Labor and Public 
Welfare reported that “the agencies with which I have been concerned . . . have been 
most cooperative. Those agencies are primarily branches of the Department of Health, 
Education and Welfare and the Veterans’ Administration.” Ibid. 

19 Td. at 372. 

201d. at 373. 

211d. at 351-55. Two subcommittees of the Senate Judiciary Committee, however, 
registered complaints. The Subcommittee on the Trading with the Enemy Act re- 
ported that while there had not been any instances of withholding information, there 
had been a lack of complete cooperation. Id. at 355. The Subcommittee on Antitrust 
rod Monopoly stated five cases of withholding information. Id. at 352, and infra pp. 

35. 
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B. Committees Reporting Minor Instances of Withholding Informa- 
tion 

Minor and temporary instances of withholding were reported by 
eight committees and subcommittees, viz., the Committee on Banking 
and Currency and two of its iieiniiinnen: the Committee on In- 
terior and Insular Affairs and one of its subcommittees; the Joint 
Committees on Atomic Energy and the Economic Report; and the 
Select Committee on Small Business. 


1. The Senate Committee on Banking and Currency 


a. Subcommittee on International Finance. This subcommittee re- 
ported the refusal of a Commerce Department official to disclose the 
recommendation given by a former Director of a Division of that De- 
partment. The question seemed to have been of an incidental nature 
and was not pressed by the Committee.” 

b. Subcommittee on Securities. This subcommittee related two in- 
stances in which the Securities and Exchange Commission had refused 
to release certain files in the possession of the Commission.** With 
respect to the first file, the Commission explained that it could not be 
released because it was related to an investigation which was still in 
progress. The Commission, however, suggested that its staff would 
be happy to discuss this matter with a member of the Committee staff 
and it well might be that they could provide him with the requested 
information in the form of summaries or otherwise. A similar pro- 
cedure had been followed in the preceding spring with mutually 
satisfactory results. 

With respect to the other file, the Commission pointed out that 
the matter was still in litigation and that it would be inappropriate to 
disclose the files or discuss the case outside the court. Upon the 
termination of the litigation, the Committee would, of course, be free 
to review the file. The Chairman of the subcommittee (Senator 
Lehman) concluded that he never pushed the issue in either case and 
felt that in “all probability, therefore, they are not clear cases of 
the sort that would interest your subcommittees.” ** 

22S. 921 Hearings at 295-96, and Extension of Export Control Act, Hearings on 
S. 3238 Before a Subcommittee of the Senate Committee on Banking and Currency, 
84th Cong., 2d Sess. 25-26 (1956). 

23 Id. at 297-98. The request for the production of these files was probably con- 
nected with Stock Market Study (Corporate Proxy Contests) Hearings on S. 879 
Before a Subcommittee (on Securities) of the Senate Committee on Banking and 


Currency, 84th Cong., Ist Sess., pt. 3 (1955). 
24S, 921 Hearings at 297. 
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c. The Subcommittees on Housing, on Production and Stabiliza- 
tion, and on Small Business of the Senate Banking Committee had 
nothing to report.” 


2. Senate Committee on Interior and Insular A ffairs*® 





The Chairman of this committee, Senator Murray, stated that an 
“examination of the records of the committee generally indicate co- 
operation and full disclosure through correspondence or oral testi- 
mony on the part of the executive agencies and their spokesman.” He 
referred, however, to “three instances which may be taken as an 
indication of attitudes, in particularly sensitive cases.” Senator Mur- 
ray conceded that he was not sure whether the second example given 
by him was “the type of information you [Senator Hennings] are 
seeking;” he passed it on, however, for such consideration as might 
be made of it. 

a. Under Public Law 386 (84th Cong., Ist Sess.), relating to the 
Trinity River Division of the Central Valley Irrigation Project, and 
the Statement of Policy contained in Senate Report 1154 (84th Cong., 
Ist Sess.), the Department of the Interior must submit certain reports 
and recommendations to Congress “together with the findings of 
responsible officials of the Bureau of Reclamation, untrammeled by 
questions of high policy ....” A memorandum of Assistant Secretary 
Aandahl of October 5, 1955, instructed the Director of the Bureau 
of Reclamation that the Office of the Secretary would give guidance 
in the preparation of that report and of the recommendations to be 
made to the Congress and would actively participate in the prepara- 
tion and presentation of such reports.”* 

The Chairman of the Senate Committee on Interior and Insular 
Affairs objected to this memorandum on the ground that the report 
of Congress should contain “the original findings of a technical or 
economic nature.” 78 

b. The second incident reported by the Senate Interior Commit- 
tee involved not a withholding of information but the opposite. The 
Committee complained that when Executive agencies commented 
upon pending legislation at the request of the various congressional 
committees, they sought to influence legislation by stating the posi- 





n- 

19 25 Td. at 295, 297-98. 

ad 261d. at 340-50. 
271d. at 340-43. 


28 Td. at 343. 
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tion of the Administration with respect to the merits of the bill. Sena- 
tor Murray therefore sought the adoption of a committee rule largely 
limiting the scope and format of agency reports on legislation.” We 
do not know whether these recommendations were adopted by the 
Committee.*° 


c. The third incident referred to in the Committee’s reply con- 
cerned an event which occurred not before it, but before the House 
Select Committee on Small Business. The Senate Committee claimed 
that Federal Power Commission Chairman Kuykendall had withheld 
information, or at least had been guilty of lack of frankness while 
testifying before that House Committee in connection with the Hells 
Canyon Power Dam application.** Chairman Kuykendall took the 
stand on July 28, 1955. The previous day the Federal Power Com- 
mission had voted to grant the license; this decision, however, was 
made public only on August 4, 1955. When questioned by counsel 
about the status of the application, Mr. Kuykendall testified that “the 
matter is before the Commission now, the hearings are all concluded, 
and the arguments have been held,” and answered in the affirmative 
to a question whether the Commission was sitting in judgment on the 
case. When committee counsel asked for further details, Mr. Kuy- 
kendall pointed out that it would be improper if he divulged what 
the Commission was doing with respect to a particular case. The 
reply was in full accord with the policy followed by most independent 
agencies not to divulge any decisions reached in quasi-judicial adju- 
dicatory proceedings in advance of their release to the general public 
and to the parties.** —The Chairman of the House subcommittee up- 
held Mr. Kuykendall’s position and directed Committee counsel to 
withdraw those questions.** 


d. The Subcommittee on Indian Affairs of the Senate Committee 


29 Id. at 344. See also Water Rights Settlement Act, Hearings Before the Subcom- 
mittee on Irrigation and Reclamation of the Senate Committee on Interior and Insu- 
lar Affairs, 84th Cong., 2d Sess. 29-31, 4-5 (1956). 

80 On the other hand, it may be pointed out that the — complaint contained in the 
reply by the Chairman of the Senate Committee on the Judiciary was to the effect that 
some departments and agencies had failed to comply with requests for reports on 
legislation, S. 921 Hearings at 351. 


31 Td. at 347-50. 

32 See the replies to Senator Hennings’ circular of the Federal Communications 
Commission and the Interstate Commerce Commission. Id. at 399-400, 

83 Id. at 349; see also The Organization and Procedures of the Federal Regulatory 
Commissions and Agencies and their Effect on Small Business, Hearings pursuant to 
H. Res. 114 Before Subcommittee No. 1 of the House Select Committee on Small 
Business, 84th Cong., Ist Sess. 602-03 (1955). 
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on Interior and Insular Affairs had nothing to report;** the Subcom- 
mittee on Irrigation and Reclamation concurred in the report pre- 
pared by the full Committee.** 


3. Joint Committee on Atomic Energy 


This committee reported that the Atomic Energy Commission had 
withheld information in two instances. It added, however, that it did 
not press the matter and that it could have obtained the information 
sought had it chosen to exercise its powers “to the fullest extent per- 
mitted by the law.” * 


4. Joint Committee on the Economic Report 


This committee stated that it had been able to obtain needed infor- 
mation from the Executive agencies “without extreme difficulty” 
although occasionally it had to try twice. It referred to an instance, 
relating to a controversy between the Treasury Department and the 


ee wn 





















Federal Reserve System over rediscount rates, in which information 
, first had been withheld from the Committee, but finally had been 
‘ made available to it at the hearing.*” 
t 5. Senate Select Committee on Small Business 
c mht ‘ ' 
. The only incident reported by this committee related to a request 
s that one of the Committee’s staff members be granted security clear- 
os ance by the Department of Defense. The Department first suggested : 
that the application be withdrawn in “the best interests of all con- 
i. cerned,” but refused to give any further information, except to state 
| that if clearance were denied, it would be for reasons of suitability 
a rather than of loyalty. Ultimately, after a delay of 314 months, clear- 
ii ance was granted.** 
n- . . 
u- C. Committees Reporting Major Instances of Withholding Informa- 
« tion 
a Three subcommittees, the Subcommittee on Antitrust and Monop- 
oly of the Senate Judiciary Committee, the Subcommittee on Federal 
E 84S. 921 Hearings at 350. 
ns q 85 Tbid. 
: 36 Td. at 356. 
ry 37 Id. at 357; see also Conflicting Views on Monetary Policy: April 1956, Hearing 
a Before the Subcommittee on Economic Stabilization of the Joint Committee on the 


Economic Report, 84th Cong., 2d Sess. 1-6, 7, 21, 24, 51 (1956). 
38S. 921 Hearings at 373. 
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Employees Security Program of the Senate Post Office and Civil 
Service Committee, and the Senate Permanent Subcommittee on In- 
vestigations of the Senate Committee on Government Operations, 


reported serious conflicts between the Executive and Legislative 
branches. 


1. The Subcommittee on Antitrust and Monopoly of the Senate 
Committee on the Judiciary*® 


a. The subcommittee reported the refusal of Chairman Armstrong 
of the Securities and Exchange Commission to answer certain ques- 
tions addressed to him during the Dixon-Yates hearings*® as the “most 
notable example of such refusal.” ** We shall discuss later this aspect 
of the Dixon-Yates controversy in detail. 


b. In addition, the subcommittee referred to some other “situa- 
tions which, while not directly responsive to your request, may 
nevertheless be of some interest to you.” ** Most, if not all, of these 
“situations” seem to be of a rather inconsequential nature, similar to 
the ones already described. It will be noted that in most of these 
cases the information actually was made available to the Committee. 

i. The Department of Agriculture furnished certain information to 
the Committee on condition that it be held confidential. 


ii. The Department of the Treasury was unable to furnish certain 
financial data concerning meatpackers in the absence of an Executive 
order, presumably in view of the statutory prohibition of section 
6103 of the Internal Revenue Act of 1954. The report indicates that 
the subcommittee staff was looking into the methods of obtaining 
such an order.** 


ili. The subcommittee related that the Department of Justice initial- 
ly had refused to make available to the Committee certain informa- 
tion concerning General Motors and a departmental staff memoran- 
dum on United States Steel. Subsequently, the Department reversed 
its position in the General Motors case and furnished the information. 
Preliminary arrangements for obtaining the data contained in the 


39 Td. at 352-53. 

40 Power Policy (Dixon-Yates Contracts), Hearings pursuant to S. Res. 61 Before 
the Committee on Antitrust and Monopoly of the Senate Committee on the Judiciary, 
84th Cong., Ist Sess. (1955). 

41S. 921 Hearings at 352-53. 

421d. at 352. 

43 Apparently the subcommittee was successful in securing the order; cf. Executive 
Order No. 10712, 22 Fed. Reg. 3499 (1957). 
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United States Steel staff memorandum also were made. Due to the 
urgency of other business, however, this matter was not pressed. 

iv. The Department of Justice did not turn over to the subcom- 
mittee certain material relating to the voluntary merger clearance 
program. The Department based its refusal on the ground that the 
information had been given to it in confidence. 

v. The Committee finally reported that the Department of Justice 
would not permit the examination of grand jury minutes and of re- 
ports of the Federal Bureau of Investigation. These refusals were 
based upon the secret nature of grand jury investigations in the 
federal courts** and the settled rule relating to investigative reports 
restated in Attorney General Jackson’s opinion of April 30, 1941.** 


2. The Subcommittee on Federal Employees’ Security Program 





The report of this subcommittee stated that it was “constantly con- 
fronted by the refusal of executive departments and agencies to supply 
requested data,” and there “were literally dozens of such instances 

The documents attached to the report*® indicate that these refusals 
all occurred in connection with the subcommittee’s investigation of 
the administration of the Federal Employees’ Security Program,*’ and 
that the documents related to the security files of employees of the 
Departments of Agriculture, State, and Defense, of the Foreign Ope- 
rations, Veterans’ and Small Business Administrations, the Civil Serv- 
ice Commission, the Personnel Security Advisory Committee, and the 
Government Printing Office. We shall later describe this controversy 
in detail. 


3. The Permanent Subcommittee on Investigations of the Senate 
Committee on Government Operations 


This subcommittee reported six “principal matters in which the 
executive departments have refused to give information to” it.*® 


44 United States v. Procter & Gamble, 356 U.S. 677, 681-84 (1957). 

5 442 40 Ops. Att’y Gen. 45 (1941). 

Es 45 S. 921 Hearings at 362. 4 

: 46 Td. at 362-70. 
47 See S. Rep. No. 2750, 84th Cong., 2d Sess. 60-67 (1956), and see Administration { 

of the Federal Employees’ Security Program, Hearings pursuant to S. Res. 20 Before 

a subcommittee of the Senate Committee on Post Office and Civil Service, 84th Cong., 

Ist. Sess. (1955). 

48S. 921 Hearings at 301-03. 


ive 
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These incidents involved East-West trade; the construction of grain 
elevators in Pakistan; the redefection of refugees from Iron Curtain 
countries; the communist ownership of GI schools; certain closed 
files of the Department of Justice; and the disclosure of confidential 
White House papers to a newspaper reporter who used them as the 
basis for a book. 

a. East-West Trade.” Probably the most serious of the incidents 
reported by the subcommittee occurred during its hearings on East- 
West trade,° and will be described later in detail. Briefly, it involved 
the refusal of the Departments of Commerce, Defense, and State and 
of the Foreign Operations Administration (now the International 
Cooperation Administration) and of the Joint Operations Committee 
composed of representatives of those departments to reveal certain 
details of East-West trade controls maintained by the United States 
and the nations friendly to it. This action was taken on the ground 
that such revelation would constitute a breach of trust of the United 
States to the other nations, jeopardize the voluntary basis on which 
the program rested, and thus imperil the national security.™ 

b. Pakistan Grain Elevators.” This complaint is concerned with 


the initial refusal of the Foreign Operations Administration to make 
certain information available to the subcommittee.** This incident 
will be described later in detail. 


c. Redefection of refugees from the Iron Curtain countries. 
During an investigation conducted in 1955 by the subcommittee’s 
staff on the redefection of refugees from Iron Curtain countries,” 
the Committee staff discovered that the Director of the Foreign Ope- 
rations Administration, Governor Stassen, had instructed his foreign 
officers not to submit any classified information to the subcommit- 
tee’s investigators, even if they had security clearance. 


d. Communist ownership of GI schools.** During the subcom- 


49 Id. at 301, 303-21, 324-39. 


50 East-West Trade, Hearings Before the Permanent Subcommittee on Investiga- 
tions of the Senate Committee on Government Operations, 84th Cong., 2d Sess. (1956) 
[hereinafter cited as East-West Trade]. 


51 East-West Trade at 262-63. 

52 S. 921 Hearings at 301-02, 321-24. 

53 FOA Grain Storage Elevators in Pakistan, Hearings Before the Permanent Sub- 
committee on Investigations of the Senate Committee on Government Operations, 84th 
Cong., Ist Sess. (1955) ; see also S. Rep. No. 1410, 84th Cong., 2d Sess. (1956). 

54S. 921 Hearings at 302. 

55 See S. Rep. No. 1444, 84th Cong., 2d Sess. 35-36 (1956). 

56S, 921 Hearings at 302. 
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mittee’s investigation into the communist ownership of GI schools,” 
it requested certain documents from the Veterans’ Administration re- 
lating to three schools approved for the training of veterans. Initially 
those papers were denied to the subcommittee on the ground that 
they related to internal communications of employees within the 
Executive branch. Subsequently, the Veterans’ Administration re- 
versed its position and furnished the documents to the subcommittee. 
This reversal apparently was based, at least in part, on the discovery 
that the requested papers were to a large measure correspondence 
with outsiders and that they did not constitute intra-agency commu- 
nications.*® 

e. Closed Files of the Department of Justice.” Here the subcom- 
mittee complained that the Department of Justice had refused to make 
available to it the closed file in a criminal case. The subcommittee did 
not give any particulars with respect to this incident. 

f. Disclosure of confidential White House papers to a newspaper 
reporter. This incident involved the publication of a book, The 
Inside Story, by J. Robert Donovan, a correspondent for the New 
York Herald Tribune. The claim had been made that Mr. Donovan 
had been furnished with confidential documents, some of which had 
been withheld from Congress.** The subcommittee thereupon re- 
quested Mr. Maxwell Rabb, Secretary of the President’s Cabinet, to 
testify on the circumstances in which these “internal working papers 
from the confidential files of the White House” were made available 
to Mr. Donovan. The subcommittee stated that, at the time it replied 


to Senator Hennings’ inquiry (July 2, 1956), the matter was still 
under investigation.” 


REPLIES OF THE DEPARTMENTS AND AGENCIES 
Senator Hennings received sixty-two answers, from fifty-five agen- 


57 Communist Ownership of GI Schools, Hearings Before the Permanent Subcom- 
mittee on Investigations of the Senate Committee on Government Operations, 84th 
Cong., 2d Sess. (1956), and S. Rep. No. 2377, 84th Cong., 2d Sess. (1956). 


58 See also the report of the Veterans’ Administration on the same incident in S. 921 
Hearings at 419-28. 


59 Td. at 302. 

60 S. 921 Hearings at 302-03. 

61 See 102 Cong. Rec. 11385 (1956). 

62 It appears from the New York Times that Mr. Rabb had been “invited” by the 
subcommittee to testify why the White House reportedly gave to Mr. Donovan secret 
information that had been withheld from Congress. Mr. Rabb wrote to the Committee 
that neither he nor any member of his staff had supplied Mr. Donovan with Cabinet 
minutes, and declined to accept the “invitation” on the ground that he had no pertinent 
information and felt that he could be of no help to the subcommittee. New York 
Times, June 26, 1956, p. 18 Col. 2; June 27, 1956, p. 15, Col. 4. 
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cies, to his letter of April 2, 1957.* As explained above, these replies 
cover a broader range than those submitted by the Senate and joint 
committees: They cover a period of three rather than two years; 
moreover, they cover the dealings of the departments and agencies 
with the House committees and subcommittees. Of those sixty-two 
replies, thirty-seven stated that they did not know of any instance in 
which any information had been denied to a Congressman or to a 
congressional committee. Eight reported minor instances of refusal; 
two reported that they had withheld information because the matter 
had been turned over to the Department of Justice for investigation 
and prosecution; fifteen reports contained incidents of major import. 
These twenty-five reports will be analysed in detail. 


A. Agencies Reporting that They Had Not Withheld Any Informa- 


tion 


Many of the thirty-seven replies reporting that no information had 
been withheld from individual members of Congress or from con- 
gressional committees originated from small and relatively insignifi- 


cant agencies. This list, however, also includes the Department of 
Labor,®* the Federal Trade Commission,® the National Labor Re- 
lations Board,** the Subversive Activities Control Board,” the Tariff 
Commission,®* and the Tennessee Valley Authority.” 


B. Departments and Agencies Reporting Minor Incidents of Deny- 
ing Information to Congress 


The eight agency reports included under this heading fall essential- 
ly into two groups of cases. First, those where information was 
made available to Congress after it had been temporarily withheld, 
and, second, those where information was withheld, usually on a 
statutory basis, and where the matter was adjusted to the mutual 
satisfaction of Congress and the agency or department. 


63 S. 921 Hearings at 374-428. Separate answers of bureau heads were received 
from the Departments of the Interior and Justice, and the Executive offices of the 
President. Id. at 387-92, 392-93, 395-99. 

64 S. 921 Hearings at 393. 

65 Td. at 402. 

66 Td. at 412. 

87 Id. at 417. 

68 Td. at 418. 

69 Td. at 419. 
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1. Agencies which temporarily withheld information from Congress 


The Civil Aeronautics Administration, the Federal Communica- 
tions Commission, and the Interstate Commerce Commission reported 
that they had not denied any information to Congress, although in 
some instances, there had been a delay in supplying the information 
either because the matter was being adjudicated or because of the 
need of obtaining permission from other agencies. 

a. Civil Aeronautics Administration.” This agency reported that 
it had not finally refused any information to Congress. There had 
been instances, however, where information had been withheld tem- 
porarily while clearance was obtained from the Department of Com- 
merce or some other department concerned. 

b. Federal Communications Commission." This commission ad- 
vised Senator Hennings on August 1, 1957, that it had “at no time 
since May 17, 1954, unqualifiedly refused to furnish information to 
Congressmen, or Congressional Committees, except in adjudicatory 
cases.” In the event of inquiries relating to pending adjudicatory 
matters, the Commission would supply information with respect to 
the procedural stage of the case; it would, however, refuse to discuss 
the merits of the case until it had been finally disposed of. The Com- 
mission also referred to an instance where it believed that the dis- 
closure of certain data requested by the Senate Committee on Inter- 
state and Foreign Commerce was prohibited under 18 U.S.C. § 1905. 
However, after the Attorney General ruled that 18 U.S.C. § 1905 
was not applicable in the circumstances," the information was made 
available to the Senate Committee. 

c. Interstate Commerce Commission.” This agency reported 
that no information had been denied to Congress since May 17, 1954. 
It pointed out, however, that in the rare instance where a request had 
been made for findings or decisions in advance of their release to the 
parties and the public, the inquirer would be advised that the in- 
formation would be furnished when the findings or decisions would 
be made available to the parties and to the public. 


2. Other minor instances of withholding 


Five agencies reported that there had been instances in which 


70 Td. at 385. 

71 Td. at 399-400, 

Tla 41 Ops. Att’y Gen. No. 53 (June 15, 1955). 
721d. at 408. 


73 The Department of Health, Education and Welfare, the Federal Deposit Insur- 
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they had been unable to give certain information to Congress, usually 
for statutory reasons, but that these matters ordinarily were adjusted 
to the mutual satisfaction of all parties involved. 

a. Department of Health, Education and Welfare.* The De- 
partment of Health, Education and Welfare did not give a detailed 
reply to Senator Hennings’ letter. Instead, and with the consent of 
the subcommittee’s General Counsel, it referred to the answer cover- 
ing the period from July 1, 1954 to July 1, 1955, given by the De- 
partment to a similar inquiry conducted by the House Committee on 
Government Operations.”* There it was pointed out that the Depart- 
ment as a whole did not keep any records indicating the number of 
requests for information received from Congress. The Social Security 
Administration, however, which kept such records, had received 
nearly 6,000 inquiries, and it was estimated that the entire Department 
had received more than 10,000. Only 125 of those inquiries could 
not be answered in full or in part. 

The doctrine of executive privilege was invoked in a single in- 
stance. There, a committee had requested all documents relating to 
a particular matter. The Department considered itself unable to com- 
ply with that demand. After conferences with the committee’s repre- 
sentatives, the Department furnished an abstract of the requested 
papers which satisfied the committee’s need and still protected confi- 
dential information. In the remaining 124 cases, the release of the 
information was prohibited by statute, presumably section 1106 of 
the Social Security Act (42 U.S.C. § 1306). 

b. Federal Deposit Insurance Corporation.** The Federal Deposit 
Insurance Corporation reported that it is its policy to give informa- 
tion to Congress with respect to its functional operations and its fiscal 
policies, and to furnish detailed data with respect to closed banks. 
With respect to open banks, however, in particular with reference to 
investigative and examination reports, the Corporation feels that 
the information must be considered confidential and privileged; 
otherwise it could not properly discharge its functions and prevent 
disclosure of facts concerning the customers of operating banks. 
Nevertheless, the Corporation seeks to cooperate with Congress in 





ance Corporation, the Board of Governors of the Federal Reserve System, the Foreign 
Claims Settlement Commission, and the Treasury Department. 


74S, 921 Hearings at 387. 
75 Replies from Agencies at 239-51. 
76 S. 921 Hearings at 400-01. 
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this area to the extent that limited disclosure is feasible, and believes 
that its attempts to do so have been satisfactory to Congress. 

c. Board of Governors of the Federal Reserve System. The 
Board reported that it had not refused to give any information to 
congressional committees or to individual Congressmen during the 
three-year period covered by Senator Hennings’ inquiry. The only 
possible exception occurred in 1956, when a staff member of the Sub- 
committee on Legal and Monetary A ffairs of the House Committee on 
Government Operations requested information on gold held at the 
Federal Reserve Banks under earmark for foreign and international 
accounts. The Board provided the information in totals, but felt 
that it was not at liberty to disclose the names of account holders 
nor the amounts held in the individual accounts. The subcommittee 
appeared satisfied with this reply and did not press for any particulars. 

In 1955, the Board took the position, on statutory grounds, that, 
in the absence of a specific congressional directive, it could not 
acquiesce in a separate audit by the Comptroller General. It indi- 
cated, however, its readiness to make the audit reports of its opera- 
tions available to Congress. Such reports covering the period from 
1949 through 1954 were furnished in confidence to the House Com- 
mittee on Banking and Currency. 

d. Foreign Claims Settlement Commission.** The Commission 
reported that it had declined to give information to Congress only in 
the following circumstances: 

i. Where requests had been made for statistical information which 
was not available as yet. In these circumstances, the answer had to be 
delayed. 

ii. Where requests were made for information which had been 
classified by other agencies. Since the Commission has no authority 
to make such classification itself, it did not refuse any information on 
that ground. 

iii. Where requests were made for information of a confidential 
nature obtained from claimants. The Commission would not release it 
unless the consents of the claimants were obtained. 

The Commission believed that all instances under (i) and (ii) 
were worked out to the mutual satisfaction of Congress and the 
Commission. 

77 Td. at 402. 
78 Id. at 403. 
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e. Treasury Department.” The Department reported that during 
the past three years, officials of the Department had given hundreds 
of pages of testimony and had answered many hundreds of con- 
gressional inquiries. The Department does not centralize its congres- 
sional testimony or its congressional mail; consequently, it was not 
possible to give an exact answer to Senator Hennings’ inquiry. A 
current check with the various bureaus and offices of the Department 
indicated that the only instances where information was denied to 
Congress were those in which disclosure was prohibited by statute, 
as in the case of tax returns.”®* 

In other cases, the scope of the inquiry was narrowed as the result 
of discussions of the problem with the persons making the inquiry. 
Thus, when the Subcommittee on Antitrust and Monopoly of the 
Senate Judiciary Committee asked the Comptroller of the Currency 
for information about bank mergers disapproved merely because of 
their effect on competition, the Comptroller indicated that this in- 
formation should be kept confidential in the banks’ interest. The 
Committee thereupon did not pursue this inquiry any further. 


C. Agencies which Withheld Information from Congress because 
They Had Transmitted the Subject Matter of the Inquiry to the 
Department of Justice for Investigation or Prosecution 


Two agencies® replied to Senator Hennings’ inquiry that the only 
instances in which they refused to make information available to 
Congress were those in which the data sought by Congress were either 
under active investigation by the Department of Justice, or in litiga- 
tion, and either prosecuted or defended by that Department.** The 
two agencies consequently felt that the authority to determine 
whether or not the information could be disclosed had passed from 
them to the Attorney General. 


1. General Services Administration® 


This agency reported that to the best of its knowledge there had 
been only one instance in which information had been denied to a 


79 Td. at 418. 

79a Int. Rev. Code of 1954, § 6103. 

80 General Services Administration and Housing and Home Finance Agency. 

81 The Department of Justice, as a rule, does not disclose information relating to 
pending investigations, prosecutions or civil proceedings. Replies from Agencies at 
310-11, 316-17. 

82S. 921 Hearings at 403. 
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congressional committee, and that the reason for this refusal was that 
the material had been turned over to the Department of Justice and 
that matters relating thereto were then under active investigation by 
that Department. The surrounding circumstances were briefly as 
follows: ** 

In 1955, the General Services Administration accommodated the 
Joint Committee on Defense Production by microfilming certain 
insurance files of the Snare-Merritt Corp., which did construction 
work at the Government’s Nicaro nickel plant in Cuba. These in- 
surance files were in the custody of Randall Cramer, Snare-Merritt’s 
project manager. While the agent of the General Services Adminis- 
tration was filming the insurance files, he came across certain other 
“private” files belonging to Cramer which were not covered by the 
Joint Committee’s request. Nevertheless, he made copies of these 
“private” files. Upon examination, the General Services Administra- 
tion felt it appropriate to turn them over to the Department of 
Justice for investigation. When Cramer claimed that the originals of 
his “private” files had disappeared, the Special Government Activi- 
ties Subcommittee of the House Committee on Government Opera- 
tions, as well as the Joint Committee on Defense Production, re- 
quested that the General Services Administration make its microfilm 
available to them. The General Services Administration refused to 
comply with this request. Relying on section 5 of Executive Order 
6166,** it took the position that once copies of the microfilm had 
been turned over to the Department of Justice for investigation, the 
pertinent files ceased to be G.S.A. files, and became Department of 
Justice files, subject to the control of the latter.° The House Com- 
mittee disagreed with this interpretation of Executive Order 6166, 
taking the position that its import was to prevent Executive agencies 
from prosecuting suits independently from the Department of Jus- 
tice and that it had no bearing on the question of privilege.** Demand 
for the original documents or copies was also made on the Depart- 





































83 H.R. Rep. No. 2390, 84th Cong., 2d Sess. 15-17 (1956) ; Inquiry into the Ex- 
pansion and Operation by General Services Administration of the Government Nickel 
Plant at Nicaro, Cuba, Hearings Before a subcommittee of the House Committee on 
Government Operations, 84th Cong., 2d Sess. 432-42, 480-86, 507-21 (1956) [herein- 
after cited as Inquiry]. 

85 U.S.C. § 132 (1958), note. Section 5 charges the Department of Justice with 
~ functions of prosecuting claims and demands by, and offenses against, the United 

tates. 

85 Inquiry at 512-13. 

86 H.R. Rep. No. 2390, 84th Cong., 2d Sess. 16 (1956). The position of the Joint 
Committee is unknown. 
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ment of Justice which apparently refused to furnish them on the 
ground that they referred to a pending investigation.*’ Subsequently, 
Cramer’s “private” files became available to the House Committee 
from some undisclosed source.*"* This apparently mooted the con- 
troversy. 


2. Housing and Home Finance Agency. This Agency reported 
that it denied information to Congress only once. That instance in- 
volved an individual Congressman, not a committee, who introduced 
a private bill for the relief of damages allegedly suffered in connec- 
tion with a housing project, and who sought pertinent material from 
the Agency’s files while the matter was being litigated in the Court 
of Claims. Since the Department of Justice was in charge of the 
defense of that action, the Agency felt that it would have been “in- 
appropriate” to comply with the Congressman’s request. 


D. Departments and Agencies Reporting Substantial Instances of 
Withholding Information 


The replies of fifteen departments and agencies* to Senator Hen- 
nings’ inquiry contained one or more instances of substantial with- 
holding of information from legislative committees or individual 
legislators.” However, it should be noted that, in many instances, the 
withholdings were only temporary, or were adjusted between the 
agency and Congress on a mutually satisfactory basis. 


1. Department of Agriculture” 


a. General observations on agency report. The Department’s re- 
port to Senator Hennings stated that its basic policy was to make “all 
information possible available, particularly to congressional commit- 
tees and Members of Congress, except where legislative restriction 


87 See ibid. at 17. 

87a New York Times, October 19, 1956, p. 17, col. 3. 

88 S. 921 Hearings at 403-04. 

89 Agriculture, Atomic Energy Commission, Central Intelligence Agency, Civil Serv- 
ice Commission, Department of Defense, Department of the Interior, Department of 
Justice, Department of State, Bureau of the Budget, Office of Defense Mobilization, 
Federal Civil Defense Administration, International Cooperation Administration, Post 
Office Department, Securities and Exchange Commission, Veterans’ Administration. 

90 We have included in this group also answers of agencies which reported the 
withholding of information without indicating that the matter was of a relatively 
trivial nature, or that it was settled to the mutual satisfaction of committee and agency. 
91S. 921 Hearings at 379-84. 
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or regulations forbid. Information which is confidential is generally 
made available to congressional committees with the request that the 
committee treat the material in confidence.” * 

In determining whether information should be made public, the 
Department is guided by the following determinations: (a) whether 
its release will jeopardize further Government access to information; 
(b) whether its release at that particular time is premature and will 
improperly affect a pending action; (c) whether its release will have 
the effect of hindering future free administrative decisions in the 
same or similar matters; (d) whether the purpose for which release 
is sought is prejudicial to the public interest; and (e) whether the 
information already has been made public otherwise.” 

With respect to criterion (b) it should be remembered that the 
Secretary of Agriculture performs a number of quasi-judicial func- 
tions. As to those, he may be subject to the same considerations which 
limit the release by the independent agencies of information concern- 
ing cases pending before them for adjudication. 

The Department’s report lists seven instances in which information 
had been withheld in whole or in part from Congress, indicating, 
however, that there may have been a few additional occasions. 

b. Instances in which information has been withheld temporarily, 
or in part. 

i. An audit report was denied to individual members of Congress; 
it was, however, made available to a congressional committee. 

ii. Information sought by a committee on international negotiations 
under the Agricultural Trade Development and Assistance Act of 
1954, and denied on the ground that it involved security matters, 
subsequently was made available in the President’s Second Progress 
Report under that very statute.* 

iii. When a committee requested a working file, it was advised that 
the file contained documents classified by other agencies and that it 
would be necessary to obtain their consent before the release of those 
papers. The report does not indicate whether or not this consent was 
obtained. 

c. Instances in which information definitively was withheld. 

i, Requests of committees for the minutes of meetings of the Na- 





92 Td. at 379-80. 

93 Td. at 380-81. 

%4 Td. at 380. 

% Ibid. See H.R. Doc. No. 216, 84th Cong., Ist. Sess. (1955). 
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tional Agricultural Advisory Commission®* have been denied on the 
ground that they are in the nature of advice within the Executive 
branch and, hence, privileged under the President’s letter of May 17, 
1954. It was pointed out that the Secretary frequently discusses with 
the President the advice he received from the Commission.** 


ii, Without giving any details, the report states that “information 
of a security nature” had been denied to a congressional committee 
under “applicable Executive orders and long standing Executive poli- 
cies.” *8 


iii. The Department declined to reveal to a committee information 
which has been received from a private individual on a confidential 
basis.®® 


iv. The Department refused to make available to a committee a 
copy of a letter of charges addressed to an employee. The ground for 
this action was that the charges presented only one side of the case.” 


2. Atomic Energy Commission™ 


a. General observations on agency report. The report states that 
during the three-year period covered by it there were six instances in 
which the Commission did not comply with a written congressional 
request precisely in the form in which it was made.’ The report 
also points out that it is limited to written inquiries, and does not 
include cases where information had been refused “upon oral request 


96 This Commission was established by Exec. Order No. 10472, 18 Fed. Reg. 4247 
(1954). 

97S. 921 Hearings at 380. 

98 Ibid. See in this connection Administration of the Federal Employees’ Security 
Program, Hearings on S. Res. 20 Before a Subcommittee of the Senate Committee on 
Post Office and Civil Service, 84th Cong., Ist Sess. 406-07 (1955), where the De- 
partment of Agriculture refused to make available to the subcommittee those parts of 
the personnel file pertaining to Wolf Ladejinsky which contained “material of a 
security and investigative nature.” 

99S. 921 Hearings at 380. 

100 Tbid. 

101 Td. at 374-76. 


102 The report states that “the substantive information was made available” in four 
of those cases. Since it does not appear whether the committees were satisfied with 
the “substantive information” or whether they were essentially interested in a “precise” 
answer to the question, we shall not attempt to distinguish here between outright re- 
fusals and substantial compliance with the congressional demands. Note in this con- 
nection the report of the Joint Committee on Atomic Energy, supra p. 633, and S. 921 
Hearings at 356, stating that between July 1, 1954, and July 1, 1956, there had been 
two instances in which the Atomic Energy Commission had declined to supply certain 
information because of its alleged privileged character, and that the Joint Committee 
“elected” to refrain from fully exercising its power in both cases. 
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at a congressional hearing and there was no further written commu- 
nication concerning the request.” *° 

b. The several instances reported by the Atomic Energy Com- 
mission. 

i. On May 16, 1955, the Joint Committee on Atomic Energy re- 
quested copies of certain National Security Council documents which 
had been mentioned in a memorandum from the Commission to the 
Joint Committee relating to a nuclear-powered merchant ship. The 
Commission felt that it was not authorized to turn over the National 
Security Council documents requested in view of their privileged 
character and the “elements entering into executive determinations.” 
Instead, the Commission supplied the Committee with a statement as 
to relevant presidentially approved policies contained in those docu- 
ments.*** 


ii. The second incident, or group of incidents, related to agree- 
ments with foreign countries concerning the exchange of atomic 
energy information. In April 1955, the Joint Committee on Atomic 
Energy requested a copy of a letter, dated March 22, 1955, from the 
Commission to the Department of Defense concerning the exchange 


of certain atomic energy information. The Commission informed the 
Committee “of the content of the letter” on May 16, 1955. Shortly 
thereafter, the Joint Committee asked for the copy of an opinion of 
the General Counsel of the Atomic Energy Commission on the 
legality of the exchange of certain types of information under agree- 
ments for cooperation. In addition, the Joint Committee repeated 
its request for a copy of another letter, dated May 12, 1955, from 
the Commission to the Department of Defense. 


The Commission advised the Chairman of the Joint Committee that 
in its opinion all three documents, being communications within the 
Executive branch of the Government, were privileged. The Com- 
mission, however, was willing to waive the privilege with respect to 
the letter of March 22, 1955, and to the General Counsel’s opinion 
because they served to explain a position already taken by the Gov- 
ernment. It refused to do so with respect to the May 12, 1955 letter 


103 In view of this limitation, the report makes no reference to Admiral Strauss’ 
refusal, during the Dixon-Yates hearings, to testify with respect to his conversations, 
if any, with Presidential Assistant Sherman Adams or any other member of the White 
House staff ; see Power Policy: Dixon-Yates Contract, Hearings on S. Res, 61 Before 
a Subcommittee on Antitrust and Monopoly of the Senate Committee on the Judiciary, 
84th Cong., Ist Sess. 1149-64 (1955), and see infra pp. 707-12. 

104 S. 921 Hearings at 375. 
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because the Executive branch had not yet taken a policy position on 
that matter.!® 

iii. In October 1956, the Joint Committee on Atomic Energy re- 
quested the Commission to submit reports of the Advisory Commit- 
tee on Reactor Safeguards and certain Atomic Energy Commission 
staff reports and analyses. The Commission made available to the 
Joint Committee copies of the Advisory Committee’s letters to the 
Commission’s General Manager, i.e., apparently the Advisory Com- 
mittee’s report. It declined, however, to produce the AEC staff re- 
ports and analyses on the ground that they were working papers 
prepared for the internal use of the Commission and contained the 
views and opinions of the members of the Commission’s staff and its 
advisers. The Commission did submit documents stating the principal 
factors considered by the Commission and its staff in the staff re- 
ports and analyses withheld.’” 

iv. A report on a fourth incident, involving a request for the pro- 
duction of documents during the Dixon-Yates hearings conducted by 
the Subcommittee on Antitrust and Monopoly of the Senate Com- 
mittee on the Judiciary," may be found later in this paper and need 
not be discussed here. 

v. In July 1954, a Senator forwarded to the Commission a letter 
from a constituent in which the latter asked for information about 
construction moneys to be spent by the Commission in a particular 
State during the following fiscal year. The Commission advised that 
it was unable to furnish that information in view of the security impli- 
cations concerning that type of construction.’ 

vi. In November 1954, the Commission received a letter from a 
Congressman forwarding a constituent’s request for press summaries 
prepared by the Commission for its own use and that of the Joint 
Committee on Atomic Energy. The Commission advised that it was 
not its practice to make those press summaries available to persons 
outside the Atomic Energy Program.’ 

3. Bureau of the Budget’ 

a. General observations on the agency report. The report re- 

105 Tbid. 

106 Tbid. 

eck Ibid. See also p. 634 supra; and Hearings on S. Res. 61, supra note 103, at 684 
: 108 S, 921 Hearings at 376. 


109 bid. 
110 Td. at 395-97. 
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ferred generally to Budget Circular No. A-10, Revised as of April 
15, 1954, which was issued at the direction of the President. Para- 
graphs (3) and (4) provide that all budget estimates and supporting 
materials, as well as the President’s decisions with respect to them, are 
confidential and privileged until made public through the formal 
transmittal of the budget to Congress. If members of Congress re- 
quest budgetary information prior to the Budget Message they are 
usually answered by reference to the above-mentioned circular and 
no record is kept of such requests and of their denial. 

Apart from this general problem confronting the Bureau of the 
Budget, the agency referred to three instances in which information 
had been denied to Congress. 

b. Specific instances of denial of information. 

i-ti. On July 13, 1954, and again on March 3, 1955, the Bureau of 
the Budget denied requests for information made by the Internal 
Security Subcommittee of the Senate Committee on the Judiciary. 
The report does not give any details.’™ 

ii. A third incident occurred during the Dixon-Yates hearings con- 
ducted by the Subcommittee on Antitrust and Monopoly of the Sen- 
ate Judiciary Committee. The Bureau initially had declined to furnish 
certain information requested in the subcommittee’s letter of June 28, 
1955. The data, however, were supplied at subsequent hearings. A 
detailed description of these events may be found hereafter in this 


paper. 
4. Central Intelligence Agency'” 


a. General observations on agency report. The basic attitude of 
the Central Intelligence Agency with respect to the dissemination of 
information, even with respect to Congress, is dictated largely by its 
organic statutes, the National Security Act of 1947 and the Central 
Intelligence Agency Act of 1949. Section 102(d) (3) of the former 
statute'’** makes the Director of the Central Intelligence Agency 
responsible for protecting intelligence sources and methods from un- 
authorized disclosure. Section 7 of the latter Act™* implements the 
Director’s responsibility in this area by exempting him, among others, 

111 Td. at 395. 

112 S. 921 Hearings at 376-77. 

112a 6] Stat. 498, 50 U.S.C. § 402(d) (3) (1958). 

113 63 Stat. 211, 50 U.S.C. § 403(g) (1958). Section 7 of the Central Intelligence 


Agency Act has been renumbered section 6, by section 21(b)(2) of the Government 
Employees Training Act, 72 Stat. 337. 





650 THE GEORGE WASHINGTON LAW REVIEW 


from the provisions of any law which require the publication or dis- 
closure of the organization, functions, names, official titles, salaries, 
or number of personnel employed in the Agency. 

The Agency’s report listed nine instances in which it had denied 
information to individual Congressmen or to congressional commit- 
tees; six of those refusals were based either on section 102(d) (3) of 
the National Security Act of 1947, or on section 7 of the Central 
Intelligence Agency Act of 1949. The Agency pointed out that its 
reasons for failing to furnish the data were discussed with the officials 
requesting them, and that the Agency had the impression that the 
denials were considered reasonable in the light of the Agency’s statu- 
tory responsibilities. Apart from this, the Director of the Central 
Intelligence Agency regularly submits complete information on 
Agency activities, personnel, and expenditures to established sub- 
committees of the Senate and House Armed Services and Appropria- 
tions Committees, and no information ever was denied to them. 

b. Refusal of information to Congress based on the National 
Security and the Central Intelligence Agency Acts. 

i. When the Senate Committee on Government Operations sought 
information regarding numbers and categories of the Agency’s per- 
sonnel for inclusion in an unclassified report to be issued by the Com- 
mittee, the Agency advised the Committee on January 29, 1955, that 
it was unable to do so under section 7 of the Central Intelligence 
Agency Act of 1949. The Committee accepted the Agency’s con- 
clusion that such information should not be released. 

ii. In April 1955, the Agency advised a staff member of the 
Permanent Investigations Subcommittee of the Senate Committee on 
Government Operations that it could not furnish certain classified 
data on railroad systems within the U.S.S.R. In denying this infor- 
mation, the Agency referred to its duty under section 102(d) (3) of 
the National Security Act of 1947 to protect intelligence sources and 
methods. 

iii. In the summer of 1955, a member of the staff of the Permanent 
Investigations Subcommittee of the Senate Committee on Govern- 
ment Operations requested the name of a certain official in Europe 
as a contact on the subject of East-West trade."* The Agency re- 
plied in August 1955 that the name could not be furnished since this 
involved a problem of protecting intelligence sources and methods. 


114 Details of the East-West Trade investigation may be found in the next install- 
ment of this article. 
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The staff member was advised to deal directly with United States 
diplomatic representatives. 

iv. In the Summer of 1955, the Chairman of the House Committee 
on Government Operations sought the names of certain of the 
Agency’s consultants. The Agency replied on August 27, 1955, that 
these names could not be furnished because these consultants were 
engaged in highly classified projects, the security of which would be 
compromised if their association were known. The Acting Director 
agreed to discuss individual cases orally with the Chairman of the 
Committee. Other information sought by the Committee was fur- 
nished to it. 

v-vi. The following two incidents occurred in connection with the 
investigation of the Senate Committee on Post Office and Civil Serv- 
ice into the administration of the Federal Employees’ Security Pro- 
gram, details of which may be found hereafter in this paper. It will 
be noted that, while the Committee emphatically disapproved the 
refusal of certain agencies to supply information, it did not direct any 
criticism at the Central Intelligence Agency.""** 

In the Spring of 1955, the Subcommittee on Federal Employees’ 
Security Program of the Senate Committee on Post Office and Civil 
Service asked the Agency for information concerning the number 
and names of personnel engaged in certain program activities, to- 
gether with grades, duties, titles and salaries. On June 14, 1955, the 
Agency advised the counsel of the subcommittee that it was unable 
to answer those questions in view of section 7 of the Central Intelli- 
gence Agency Act of 1949. 

On September 8, 1955, the Agency advised the counsel of the same 
subcommittee that it could not advise him of the number of sensitive 
positions in the Agency. Since all regular positions in it were sensi- 
tive, disclosure of the number of the Agency’s sensitive positions was 
equivalent to the publication of the number of its employees and 
prohibited by section 7 of the Central Intelligence Agency Act of 
1949, 

c. Instances in which no statutory basis was given for the failure 
to release information. 


i, On May 5, 1955, the Agency refused to furnish to a Senator a 
photostat of a personal history statement submitted by an applicant 
for a position with the Agency, in the absence of a written authoriza- 


1l4a S$. Rep. No. 2750, 84th Cong., 2d Sess. 60-76 (1956). 
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tion by the individual concerned. The reason for the refusal was that 
the statement contained highly personal and confidential medical data. 

ii, On May 9, 1955, the Agency advised the administrative assistant 
of a Senator that it was unable for reasons of policy to furnish a letter 
to a former employee stating the reason for his resignation. The 
former employee had been advised that if any prospective employer 
contacted the Agency he would be advised that the resignation was 
solely for medical reasons. This inquiry did not involve any security 
problems. 

iil. On June 14, 1956, the Agency advised the Chairman of the 
Intergovernmental Relations Subcommittee of the House Committee 
on Government Operations that it was unable to make available cer- 
tain information because it had been classified by another agency 
and therefore could not be released without the consent of the latter. 


5. Civil Service Commission'™ 


a. General observations on agency report. The Commission re- 
ported five instances in which it had refused information to a con- 
gressional committee or to individual Congressmen. The Commission, 
however, added the reservation that “undoubtedly” there have been 
additional instances of such refusals because its filing system is not 
indexed in such a way as to permit the locating of congressional re- 
quests for information; the report, consequently, had to be based upon 
the memory of the Commission’s personnel. 


b. The individual incidents reported. 


i. In connection with the investigation by the Senate Committee 
on Post Office and Civil Service into the administration of the Federal 
Employees’ Security Program, described in detail later in this paper, 
the Chairman of the Civil Service Commission was served with a 
subpoena duces tecum, directing him to produce all files, correspond- 
ence, documents, and records of the Commission relating to three 
named individuals. The report states that the Chairman declined to 
produce the files in reliance on the President’s letter of May 17, 1954, 
to the Secretary of Defense.*® 


115 S, 921 Hearings at 378-79, 

116 Hearings on S. Res. 20 Before a Subcommittee of the Senate Committee on Post 
Office and Civil Service, 84th Cong., Ist Sess. 381-82, and S. Rep. No. 2750, 84th 
Cong., 2d Sess. 63 (1956) indicate that the chairman’s refusal was of a somewhat 
more limited nature. He turned over to the committee copies of the Forms 57 and of 
the service histories of the persons mentioned in the subpoena. He withheld, however, 
the remaining portions of the files on the ground that they contained investigative 
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ii. On October 13, 1955, the Chief Clerk of the House Committee 
on Un-American Activities asked that he, or an investigator of the 
Committee, be permitted to review the Commission’s files personally. 
This request was denied because many of the files contained confi- 
dential and investigatory matters which could be made available only 
to officials in the Executive branch of the Government. 

ii. In May 1955, a Senator requested a copy of the Commission’s 
minutes in the case of one Cleo O. Smith, postmaster at Carthage, 
Mississippi. The Commission refused to make the minutes available 
because traditionally they had not been released and for the further 
reason that they contained merely a sketch of the facts and served 
primarily the purpose of recording the votes taken in a given case. 
On the other hand, the Commission advised the Senator of all the 
pertinent information and facts surrounding the minutes. 

iv. In March 1955, a Senator inquired about certain former federal 
employees, and asked for the Commission’s advice as to whether there 
was anything in their files “which would be interpreted as of suffi- 
cient detrimental nature to prohibit their reemployment by the United 
States Government.” The Commission declined to give this infor- 


mation because under its rules the eligibility of a former employee 
for reemployment is determined only at the time when he seeks to 
reenter the federal service, in the light of the then prevailing circum- 
stances, and after the employee has been given an opportunity to 
refute any derogatory information that might be in his file. The 
information requested by the Senator would prejudge that future 
determination. 


v. A Congressman requested the Commission for the names and 
pay rates of all federal employees in his State. This information was 
denied because it was not available to the Commission. The Com- 
mission, however, furnished those data with respect to its own em- 
ployees located in that State. 


6. Department of Defense™ 


a. General observations on agency report. According to the rec- 
ords kept by the Department of Defense, it receives more than 100,000 
inquiries a year from congressional committees or from individual 


matters, and internal official advice on conversations and communications on official 
matters, and were consequently covered by the principle of the President’s letter of 
May 17, 1954. 

117 S. 921 Hearings at 385-87. 
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Congressmen, either orally, or by telephone, or in writing. The 
Department knows of thirteen instances during the three years 
covered by the report in which information has been denied to Con- 
gress or to a member of Congress, acting in his legislative capacity. 
However, since no special records of such refusals have been kept, 
there may have been additional occasions. It has been the policy 
and practice of the Department to make the maximum information 
available consistent with national security and the effective operation 
of the Department under law and the Constitution. 

The report contains five instances in which the Department refused 
to release reports prepared by one of the Inspectors General of the 
three services. One instance relates to the East-West trade investiga- 
tions. It does not appear whether any of the remaining seven cases 
relate to any major investigation. 

b. Denial of Inspector General reports to Congress. 

i. The report states that on February 8, 1955, when requested by 
Senator McClellan, Chairman of the Permanent Subcommittee on 
Investigations of the Senate Government Operations Committee, for 
an Inspector General’s report on Major Irving Peress, the Army sub- 
mitted a detailed summary of all actions taken by it in the Peress case. 
It withheld, however, the Inspector General’s report itself in order 
“to safeguard (1) information revealing investigative techniques, (2) 
information as to the identity of confidential informants and infor- 
mation furnished by them in confidence, (3) incomplete information 
which might unjustly discredit an innocent person, and (4) intra- 
departmental communications of an advisory and preliminary na- 
ture.” Details of this incident may be found hereafter in this paper. 

ii. In September 1955, the Department of the Army denied a re- 
quest of the House Appropriations Committee for Inspector General 
and Auditor General reports. The refusal was based on the Depart- 
ment’s responsibility to protect information contained in investigative 
reports. The Department, however, furnished to the Committee 
detailed summaries on all actions taken in connection with the con- 
tracts investigated by the Committee. 

iii. In September 1955, the Department of the Air Force denied 
a request of Senator Johnson, Chairman of the Preparedness Investi- 
gating Subcommittee of the Senate Committee on Armed Services, 
for material derived from an Inspector General’s report. The refusal 
was based on the Department’s responsibility for safeguarding infor- 
mation contained in investigative reports. 
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iv. In February 1956, the Department of the Air Force denied a 
request of the House Appropriations Committee for Inspector Gen- 
eral and Auditor General reports in view of the Department’s respon- 
sibility to safeguard information contained in investigative reports. 

v. In January 1957, the Department of the Air Force denied a 
request of Representative Murray, Chairman of the House Commit- 
tee on Post Office and Civil Service, for an Inspector General’s report 
concerning employment conditions on Okinawa. The refusal was 
based, as in the preceding cases, on the Department’s responsibility 
to safeguard investigative reports. The Committee, however, was 
furnished a summary of the findings contained in the report. 

c. East-West Trade. In February 1956, the Department of De- 
fense denied a request of the Permanent Investigations Subcommittee 
of the Senate Committee on Government Operations for certain in- 
formation relating to East-West trade controls. Details of this inci- 
dent may be found hereafter in this paper. 

d. Miscellaneous Incidents. 


i. In September 1954, the Department of the Army denied a re- 
quest of Senator Jenner, Chairman of the Internal Security Subcom- 
mittee of the Senate Judiciary Committee, for a document described 
as “Research Material for Political Intelligence Problems.” The re- 
fusal was based on the Department’s responsibility to safeguard: (1) 
information relating to intelligence techniques; (2) information re- 
vealing specific aspects of intelligence activity; (3) information as 
to the identity of confidential informants and as to the information 
furnished by them in confidence; and (4) interdepartmental com- 
munications of an advisory and preliminary nature. 

ii. In January 1956, the Department of the Air Force denied a 
request of Senator Magnuson, Chairman of the Senate Committee 
on Interstate and Foreign Commerce, for information concerning the 
discharge of a serviceman. The refusal was based on the Department’s 
responsibility not to release an individual’s service record without his 
consent, so as not to discredit him unjustly or unnecessarily or disclose 
information received in confidence. 

iii. In July 1956, the Department of the Army denied a request 
of Representative Hebert, Chairman of the House Committee on 
Armed Services, for intradepartmental communications relating to 
an officer’s status. The denial was based on the Department’s respon- 
sibility to safeguard intradepartmental communications of an advisory 
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and preliminary nature. The subcommittee, however, was furnished 
a complete statement of the basis for the final decision. 

e. Denials of requests for information received from Representa- 
tive Moss, Chairman of the Subcommittee on Government Informa- 
tion of the House Committee on Government Operations. 

i. In November 1956, the Department of Defense denied a request 
for a memorandum of the Under Secretary of the Navy relating to a 
discussion with an Assistant Secretary of the Navy. The basis of the 
refusal was the Department’s responsibility to safeguard intradepart- 
mental communications of an advisory and preliminary nature. 


ii. In January 1957, the Department of the Army denied to Repre- 
sentative Moss an investigative file compiled in connection with 
charges of disloyalty and subversion at the Signal Corps Intelligence 
Agency. The denial was based on the Department’s responsibility 
for the safeguarding of investigative reports. 

iii. In April 1957, the Department of Defense reaffirmed earlier re- 
fusals to Representative Moss to make available recommendations and 
documents relating to a meeting of the Defense Department’s Re- 
search and Development Council. The reason for the withholding of 
the information was that the documents did not embody any recom- 
mendation, but related to a proposal to classify technical information 
and preliminary comments thereon; hence, it came within the purview 
of the Department’s responsibility to safeguard intradepartmental 
communications of an advisory and preliminary nature. 


iv. In April 1957, the Department of Defense denied a request of 
Representative Moss for investigative memoranda and for a report of 
conversations between the Department and newsmen. The refusal 
was based on the Department’s responsibility to safeguard investiga- 
tive reports and information received in confidence."’* 


118 On March 19, 1958, Representative Moss, Chairman of the Special Subcommit- 
tee on Government Information of the House Committee on Government Operations, 
asked the Department of Defense to submit a list of all instances of refusal of informa- 
tion to Congress which had occurred since the Department’s reply to Senator Hennings, 
dated May 27, 1957. The Department’s reply, dated May 5, 1958, thus covering nearly 
a year, listed two incidents. One involved the refusal to give access to the files of the 
Office of Security Review to Congressman Moss. This refusal was based on the con- 
sideration that the files contained communications within the Department of Defense 
and within the Executive Branch of the Government, which were merely advisory and 
preliminary in nature and did not represent any final action. The other refusal con- 
cerned a request of Representative Broyhill for the figures used to arrive at the fee 
paid by the concessionnaire of the Pentagon newsstand. This information was with- 
held on the ground that it would have involved the disclosure of private financial data 
obtained on a confidential basis. H.R. Rep. No. 2084, 86th Cong., 2d Sess. 220-21 
(1960). 
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7. Office of Defense Mobilization” 


a. General observations on agency report. The basic policy of the 
agency is to make all efforts to meet all requests for information from 
individual Congressmen, as well as from committees. There is, how- 
ever, one area in which requests for information from individual 
Congressmen, as distinguished from committees, cannot be honored. 
It involves the data obtained by the agency under its functions to ap- 
prove, for income tax purposes, the rapid amortization of emergency 
facilities pursuant to section 168 of the Internal Revenue Code. Ap- 
plications for certification under section 168 frequently contain con- 
fidential information which the agency does not divulge to private 
individuals and other government agencies. This information, never- 
theless, has been made available to committees. It repeatedly has 
been denied, however, to individual Congressmen who did not re- 
quire it for their committee work. The agency understands that 
Congress appreciates this policy. Apart from this general considera- 
tion, the Office reported three instances in which information had 
been withheld from Congress. 

b. The individual instances reported. 

i-ii. The first two instances reported by the agency relate to a 
single incident. In 1956, the Subcommittee on Military Operations of 
the House Committee on Government Operations requested copies 
of command post exercise proclamations used during Operation Alert 
1956. The Agency advised on July 27, 1956, that these documents 
could not be released. Apart from the fact that they were classified 
“secret,” they represented experimental planning on the part of the 
President and his advisers and did not reflect any firm conclusions on 
the part of the Government. In these circumstances, the release of 
the requested papers could cause serious misunderstanding in this 
country and abroad. 

When the subcommittee renewed its request, the agency reaffirmed 
its stand on December 26, 1956, and pointed out that in many re- 
spects the Operation Alert 1956 proclamations no longer represented 
the current thinking of the Government and that their release at that 
time would have caused even more misunderstanding than in the 
preceding summer. 





119S_ 921 Hearings at 397-98. The Office of Defense Mobilization and the Federal 
Civil Defense Administration have been merged into the Office of Civil and Defense 
Mobilization. Reorganization Plan No. 1 of 1958, 72 Stat. 1799, as amended, 5 U.S.C. 
§ 1332-15 (1958). 
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iii. In 1955, a Senator asked for copies of a task force report to the 
Presidential Advisory Committee on Energy Supplies and Resources, 
The agency’s letter of March 28, 1955, denied the request on the 
ground that the report represented working papers of a cabinet level 
group, fell within the category of staff communications and advice, 
and consequently was privileged pursuant to the principles set forth 
in the President’s letter to the Secretary of Defense, dated May 17, 
1954. 


8. Federal Civil Defense Administration’® 


This agency reported that it had withheld information from Con- 
gress only once during the period covered by the report. This inci- 
dent occurred in connection with a request of the Subcommittee on 
Military Operations of the House Committee on Government Opera- 
tions for specific information relating to shelter proposals. The agency 
withheld that information on the ground that at the time the request 
was made these very proposals were being considered by the Execu- 
tive branch of the Government. 


9. Department of the Interior’ 


a. General observations on agency report. The agency reported 
that it does not keep any central files or actual records on refusals to 
make information available to Congress. The Department, however, 
checked with those of its officials who normally would be concerned 
with correspondence of this type. According to their recollections, 
there were five instances during the period covered by the report in 
which congressional requests for information were denied in full or 
in part. 

b. The individual incidents reported. 

i. By letter dated April 30, 1955, the staff director of the Subcom- 
mittee on Public Works and Resources of the House Committee on 
Government Operations requested the delivery to the subcommittee 
by 5:00 p.m., May 3, 1955, of a number of documents, which included 
among others the surnamed (initialed) file copies of an amendment to 
43 C.F.R. Part 244 and the memorandum of the Department’s Solicitor 
to the Secretary transmitting the amended regulations, the transcript 
of a hearing, and “every memorandum, letter, note and other docu- 


120 S. 921 Hearings at 399; see also note 119 supra. 
121 S. 921 Hearings at 388-91. 
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ment of every kind in any file of the Department or of its component 
agencies relating to the adoption in 1948 of paragraph (V) of former” 
43 C.F.R. 245.21 and to its amendment in 1949. 

In its reply of May 5, 1955, the Department advised the Chairman 
of the subcommittee that most of the documents requested had been 
made available to him; it made, however, certain reservations. With 
respect to the surnamed file copies, the Department took the position 
that they related solely to its internal operations and were not for 
outside use. The Department felt that to its knowledge it never had 
been asked to furnish such documents to anyone outside the Execu- 
tive branch, and, while it did not wish to raise the issue of privilege, 
the Department requested the subcommittee “to consider whether 
official copies of the documents themselves would not serve the legis- 
lative purpose in mind.” 

As to the transcript of the hearing, the Department explained that 
it had been prepared for the companies represented at the hearing. 
Those companies had indicated that they did not object to the trans- 
mittal of the minutes to the subcommittee. In connection with the 
request to produce all memoranda, etc., relating to the adoption of a 
certain regulation and its amendment in the following year, the De- 
partment felt that while it desired. to cooperate with the subcommittee 
in every way possible the breadth of the demand called for its recon- 
sideration by the subcommittee. First, it would be impossible to locate 
every document falling within the purview of the demand. Second, 
the request, unlimited as it was, might cover documents which were 
privileged, or the production of which was prohibited by statute. The 
Department transmitted a number of papers found in the file relating 
to the regulation referred to in the request, and indicated that its 
files were being reviewed, and that any additional pertinent papers, 
found in the search, would be made available to the subcommittee. 
The Department also stated that the transcript mentioned above, and 
many of the exhibits turned over to the subcommittee constituted the 
only available copies, and hoped that it would have access to them 
in case of need. 

ii. By letter dated May 2, 1955, the staff director of the Subcom- 
mittee on Public Works and Resources of the House Committee on 
Government Operations requested copies of certain orders, state- 
ments, correspondence and internal communications relating to a 
departmental order. In its reply dated May 12, 1955, the Department 
transmitted a copy of that order. It refused, however, to make avail- 
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able to the Subcommittee certain exchanges of correspondence be- 
tween departmental officials on the ground that they were internal 
working papers and not a part of the official record of the Depart- 
ment’s action in approving the order. A particular portion of that 
correspondence, however, was considered related to an official view 
of the Department and therefore released to the subcommittee. 

iii. On January 18, 1956, Chairman Celler of the House Committee 
on the Judiciary advised the Secretary of the Interior that staff mem- 
bers of the Subcommittee on Antitrust and Monopoly were prepared 
to inspect certain files of the National Petroleum Council. The 
answer of the Department, dated February 3, 1956, advised Chairman 
Celler that the Department would make available to the subcommittee 
staff all papers and documents of a character “which have historically 
been furnished by the executive Branch to the legislative branch.” 
The letter pointed out, however, that the files requested contain 
papers “that are not available to the legislative branch under a long- 
established policy in the executive branch.” And while those papers 
did not contain any information which the Department would be 
unwilling to make available to Congress, it, nevertheless, considered 
itself bound to “honor the principle which has been followed from 
the beginning of our Government.” In addition, the files contained 
certain data which were made available to the National Petroleum 
Council with the express understanding that they would be kept 
confidential, and which the Government could not have obtained 
otherwise. The letter concluded that where the files contained 
“papers or information not generally available,” arrangements would 
be made for the examination of all other papers and documents con- 
tained therein. 

iv. In the early part of 1957, Chairman Moss of the Subcommittee 
on Government Information of the House Committee on Govern- 
ment Operations sought from the Department of the Interior certain 
information on companies importing crude oil from Venezuela. The 
Department apparently replied that this disclosure of this information 
by the Department was prohibited by statute, but that the same data 
could be obtained from the Texas Railway Commission. On February 
12, 1957, Chairman Moss repeated his request. The Department speci- 
fied that the statutes referred to in the earlier reply were 18 U.S.C. 
§ 1905 and section 4 of the Federal Reports Act of 1942.’** In addi- 
tion, it advised Chairman Moss that the Office of Oil and Gas was 


121 56 Stat. 1079, 5 U.S.C. § 139b (1958). 
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compiling the pertinent information from the Texas Railway Com- 
mission and planned to submit it shortly to the Committee on Inter- 
state and Foreign Commerce. 

v. On March 7, 1957, Senator Morse requested transcripts of three 
meetings of the American Fisheries Advisory Committee. The De- 
partment advised Senator Morse on April 4, 1957 that only summary 
minutes were kept of the first two meetings which, as the Senator had 
indicated, had been made available to him. A verbatim transcript had 
been prepared of the third meeting; its participants, however, had been 
assured “that they might speak their minds freely and that their state- 
ments would not be disclosed.” In those circumstances, the Depart- 
ment felt that it could not release the transcript without previously 
obtaining the consent of the fifteen members of the Committee and 
without giving each of them an opportunity to review, edit, and 
correct the transcript. In view of the considerable amount of time 
and effort which such a procedure would entail, the Department asked 
the Senator whether he would be satisfied with alternative methods of 
obtaining the data sought by him. The Department assured the Sena- 
tor that “any of the information contained in the transcript will be 
made available to you upon request and I or any of my representatives 
in the Department will be pleased to discuss this problem with you or 
with a member of your staff.” 


10. International Cooperation Administration 


a. General observations on agency report. This agency’s answer 
‘to Senator Hennings’ letter referred largely to its earlier reply to the 
Subcommittee on Government Information of the House Committee 
on Government Operations” relative to the agency’s policy of dis- 
closure and to past instances of withholding of information. 

The basic policy of the agency with respect to the congressional 
inquiries appears in its answers to the questionnaire of the Subcom- 
mittee on Government Information.'* Information which would be 
withheld from the public for security reasons is made available to 
congressional committees under safeguards applicable to the handling 
of classified information.’* Apart from regular and routine reports 


122 S. 921 Hearings at 404-07. 

123 Replies from Agencies at 287-301. 

124 Td. at 287. 

125 Questions from individual Congressmen seldom create any problem of security 
or privilege. In the rare cases that they do, they are treated in the same way as in- 
quiries from committees. 
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to Congress, the agency prepares annually a full review and factual 
presentation of the foreign aid program for the Senate Foreign Re- 
lations Committee, the House Foreign Affairs Committee, the House 
and Senate Appropriations Committees, and the House and Senate 
Armed Services Committees. Much of this annual report is classified. 
In addition, qualified personnel of all congressional committees are 
permitted to inspect documents classified by the agency for security 
reasons. Prior to the use of classified information by a committee, 
the agency discusses the problems with the committee chairman. On 
the basis of this conference, it may be decided to use the documents 
only in executive hearings, to delete classified information if the docu- 
ment is to be used in public hearings, or to declassify it. 

b. The individual incidents reported.”* The agency reported six 
incidents. 

i-iii. Three of the instances of withholding information related to 
the East-West trade and Pakistan grain elevator investigations. These 
incidents are identical with those set forth by the Senate Committee 
on Government Operations;'** they are discussed later in this paper 
in detail. 

iv. On March 21, 1955, Representative Williams requested Gover- 
nor Stassen, then Director of the Mutual Security Administration, for 
the grade levels, job descriptions, and full information on 316 em- 
ployees of his agency who supposedly had been referred to it by the 
White House personnel group or by the Republican National Com- 
mittee.’*® Governor Stassen’s reply to that letter, dated May 2, 1955, 
did not furnish the information on the 316 employees. During the 
hearings on the Mutual Security Act of 1955,°° Governor Stassen 
explained that he had declined to answer the questions pinpointed to 
those employees because it would have been misleading to do so. The 
personnel policy of the agency as a whole should have been considered 
and that would have shown the appointment of about 2,000 persons 
during the past 24 years, of which only something like 340 had been 
“brought to our attention by the Republican National Committee or 
Republican members of Congress.” 

v. When a staff member of a subcommittee of the Senate Foreign 
Relations Committee inquired whether the agency would make avail- 


126 S, 921 Hearings at 404-07. 

127 Supra p. 636, and S. 921 Hearings at 303-39. 

128 Replies from Agencies at 296. 

129 Mutual Security Act of 1955, Hearings Before the House Committee on Foreign 
Affairs, 84th Cong., Ist Sess. 96-99 (1955). 
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able, if requested to do so, certain evaluation reports prepared by 
teams composed of private citizens, the agency advised him that it 
would not be proper to transmit these reports outside the Executive 
branch, because the members of those teams had been urged to state 
their views frankly in a confidential advisory capacity. Having re- 
ceived this informal advice, the Committee did not make any request 
for the evaluation reports.**° 

vi. In January 1957, a staff member of the Subcommittee on Inter- 
national Operations [of the House Committee on Government Opera- 
tions] requested a copy of the agency’s Internal Audit Report on 
Iran. Initially, the Director of the Agency felt that the document 
was in the nature of a privileged internal subordinate staff recom- 
mendation to superior officers and that its release might jeopardize the 
anonymity of its authors and the objectivity of their reporting in the 
future. Following a conference with the Chairman of the subcom- 
mittee the agency, however, released the report to the Committee." 


11. Department of Justice'** 


In answering Senator Hennings’ inquiry, the Department referred 


generally to its earlier reply to the questionnaire of the Subcommittee 
on Government Information of the House Committee on Govern- 
ment Operations,'** and to an exchange of correspondence between 
Senator Hennings and the Department of Justice."** The Department 
did not report any specific incidents.’** 

The Department’s answer to the questionnaire of the Subcommittee 
on Government Information’ stated that the Attorney General was 
keenly aware of his responsibility to encourage a free flow of infor- 
mation concerning the activities of the Department of Justice and 
that he kept the press, Congress, and the public fully informed there- 
of.** Nevertheless, there were some areas in which “the public in- 


130 Replies from Agencies at 296. 

131 S, 921 Hearings at 405. 

182 Td. at 392. 

183 See note 10 supra. 

134 S. 921 Hearings at 61. 

135 Instances of withholding information by the Department of Justice were reported 
by the Permanent Subcommittee on Investigations of the Senate Committee on Gov- 
ernment Operations, and by the Subcommittee on Antitrust and Monopoly of the 
Senate Committee on the Judiciary. S. 921 Hearings at 302, 352. During the investi- 
gation of the Antitrust Subcommittee of the House Judiciary Committee of the Anti- 
trust Consent Decree Program, described hereafter, the Department of Justice felt it- 
self compelled at times to deny some confidential data to the subcommittee. 

136 Replies from the Agencies at 309-17. 

187 Td. at 309. 
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terest would be damaged unless an exception were made to the general 
policy of free dissemination of information.” *** These problems arose 
in four situations. First, evidence relating to pending litigation could 
not be released until presented in court. Similar considerations ap- 
plied to pending investigations; moreover, in view of the adverse effect 
they could have on the person or organization concerned, informa- 
tion on them was usually withheld until a suit was filed or an indict- 
ment returned. Second, the Department could not release classified 
defense information. Third, investigative reports of the Federal 
Bureau of Investigation could not be disclosed since this might preju- 
dice sources of information and compromise investigative techniques. 
Fourth, the Department would protect the confidential nature of 
communications within the Executive branch, including unpublished 
opinions of the Attorney General. In this connection, it should not 
be overlooked that the relationship between the United States and the 
Department of Justice was that of attorney and client within the 
purview of Canon 37 of the Canons of Professional Ethics.’ 


The answer to Senator Hennings’ letter finally explained that the 
Department’s records were not kept in such a way as to indicate all 


the instances in which it was unable to comply with congressional 
requests for information.’ 


12. Post Office Department™ 


During the second session of the 84th Congress (1956), the Solici- 
tor of the Post Office Department declined to furnish to the Sub- 
committee on Legal and Monetary Affairs of the House Committee 
on Government Operations a document containing the Solicitor’s 
findings made in connection with a proposed contract then in the 
planning stage. The Solicitor took the position that the document 
constituted an interim intradepartmental paper relating to matters still 
in the planning stage and, hence, was privileged. The Solicitor’s final 
opinion was given to the subcommittee. 

Apart from this instance, there were a few rare cases in which the 
Department’s Bureau of Finance declined to develop certain informa- 
tion not immediately available, because the cost of compiling those 


138 Td. at 310. 

139 Replies from Agencies at 310-11. 
140 S. 921 Hearings at 392. 

141 Td. at 413-14. 





EXECUTIVE PRIVILEGE 1953-1960 665 


data would have been prohibitive. These refusals, apparently, did 
not cause any controversy. 


13. Securities and Exchange Commussion'* 


a. General observations on agency report. In general, the agency 
has the policy of making information available to Congress to the 
fullest extent possible. However, the circumstance that the agency 
performs investigative and quasi-judicial functions places certain 
limitations on its desire to make full and immediate disclosure to 
Congress. In situations of that type the agency seeks to make arrange- 
ments to give the information at a later date, or in such a form as not 
to prejudice its investigative and quasi-judicial duties. 

The report sets forth two instances in which the agency tempo- 
rarily declined to give information in cases which were being investi- 
gated or litigated. A third instance involved the invocation of execu- 
tive privilege. 

b. The individual incidents involved. 

i. In the Fall of 1955, Representative Bennett of the Subcommit- 
tee on Commerce and Finance of the House Committee on Interstate 
and Foreign Commerce asked for information from the Commission’s 
current investigative files involving spectacular types of fraud which 
the subcommittee might expose at hearings.'** The Chairman of the 
Commission advised Mr. Bennett that material relating to pending 
investigations could not be made public at the present time. To do 
so might prejudice future prosecution or destroy the value of civil 
or administrative remedies. Moreover, certain witnesses had been 
assured that the testimony or statements elicited from them would 
be kept confidential. If these promises were disregarded, the Com- 
mission might have difficulties in obtaining such cooperation in the 
future. 

ii. The second incident is the same as the one reported by the Sub- 
committee on Securities of the Senate Committee on Banking and 
Currency.'*** 

iii. The third incident related to the Dixon-Yates investigation by 
the Subcommittee on Antitrust and Monopoly of the Senate Judiciary 


142 Td. at 415-17. 

143 This inquiry probably was made in connection with Amendments to Securities 
Act of 1933 (Exemptions), Hearings on H.R. 5701, 9319 Before the Subcommittee on 
Commerce and Finance of the House Committee on Interstate and Foreign Commerce, 
84th Cong., Ist Sess. (1955). 

143a Supra p. 630. 
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Committee. It has been referred to in the Senate Committee’s reply 
to Senator Hennings. Details of this investigation may be found later 
in this paper. 


14. Department of State'* 


a. General observations on agency report. The Department 
stressed its basic policy to cooperate with Congress, evidenced in its 
many appearances before committees, contacts with individual Con- 
gressmen, and the many detailed reports and memoranda submitted to 
Committees. For its policies regarding the release of information to 
Congress, it referred to its answer to the questionnaire of the Sub- 
committee on Government Information. The Department pointed 
out that since it does not maintain a special record of instances in 
which information had been denied to Congress, it could not give a 
complete and exhaustive list of such occurrences. It mentioned, how- 
ever, five such incidents. 

b. The general policy of the Department. The Department’s 
general policy as to the availability of information to the public in 
general, and, more specifically, to Congress is set forth in its answer 
to the questionnaire of the Subcommittee on Government Information 
of the House Committee on Government Operations.*** Informa- 
tion in the possession of the Department is generally available subject 
to the following qualifications: 

a. Classified and administratively controlled information; 

b. Interoffice memoranda and papers dealing with matters under 

negotiation which do not represent final official positions, 

c. Information the disclosure of which will be contrary to the 
public interest or the conduct of foreign relations; 

d. Information received from other agencies which have restricted 
its disclosure, or obtained in confidence from private individuals; 
Information relating to atomic energy, intelligence activities, 
cryptographic operations, and related matters. 

With respect to individual Congressmen, the Department distin- 
guishes between requests for information and for documents. The 
standing instructions provide that the fullest possible amount of in- 
formation be made available. Classified or administratively controlled 
documents are made available to them only if the recipient agrees to 


144 S, 921 Hearings at 394-95. 
145 Replies from Agencies at 458, 476-77. 
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respect the classification and to handle the document accordingly. 
Moreover, communications with foreign governments are not released 
without the consent of that government; interdepartmental docu- 
ments are not given out without the consent of the agency or agencies 
involved; classified reports from abroad, and encrypted telegrams are 
not released in their original form; negotiating positions, memoranda 
of conversations, etc., are not released to members of Congress, nor 
are files or information in personnel security cases. 

The treatment of committees is somewhat more liberal. While, 
normally, documents carrying the highest security classification are 
not given to committees for retention in their files, other classified 
documents are given quite freely to congressional committees having 
jurisdiction over the subject matter, if the Department is assured that 
the papers will be handled in accordance with their classification. 
Classified information is also given orally in executive session on an 
off-the-record basis. The Department does not comply with sub- 
poenas calling for the production of investigative information or 
materials, the disclosure of which would be contrary to law or prej- 
udicial to the national interest or the security of the United States. 

c. The individual incidents reported.'** 

i, In 1955, the Department refused to release the opinions given 
and comments made by members of the Department and of the for- 
eign service to a management consulting firm which was preparing a 
management survey report. The reason for this action was that these 
employees had been assured that the privacy of their comments would 
be respected. 

ii. In 1955, the Department refused to release records of the con- 
versations between employees of the Executive branch concerning the 
qualifications of one Noel Field for a particular position. The refusal 
was based on the consideration that employees of the Executive 
branch would not be able to discuss matters candidly with one 
another, unless they were assured that the privacy of their communi- 
cations would be respected. 

iii. In 1955, the Department declined to supply information con- 
cerning the Iranian [oil] Consortium. The reason for this refusal 
was that the United States was not a party to the agreements or 
arrangements involved and that friendly foreign governments strong- 
ly objected to their disclosure. In these circumstances, it was de- 


146 S, 921 Hearings at 394-95. 
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termined that compliance with the request would have affected 
adversely the foreign relations of the United States, and, hence, been 
contrary to the interest of the United States. 

iv. In June 1955, during the hearings before a subcommittee of 
the Senate Committee on Post Office and Civil Service investigating 
the administration of the Federal Employees’ Security Program, the 
Department of State refused to disclose the personnel and security 
file on Wolf Ladejinski. This incident comes within the ambit of 
the subcommittee’s report on that investigation. Details of this inci- 
dent may be found later in this paper. 

v. A fifth incident occurred in 1956, in connection with the East- 
West trade hearings of the Permanent Subcommittee on Investiga- 
tions of the Senate Committee on Government Operations. It is 
included in the subcommittee’s reply to Senator Hennings. Details of 
this investigation may be found later in this paper. 


15. Veterans’ Administration" 


The agency does not maintain any statistical data concerning the 
denial of information to Congress. The Central Office, however, was 
aware of eleven instances in which information was withheld from 
Congress. 

Ten of those cases occurred in connection with the investigation 
into the Federal Employees’ Security Program by a subcommittee of 
the Senate Committee on Post Office and Civil Service. They are 
referred to in the reply of the Committee to Senator Hennings. De- 
tails of the investigation may be found later in this paper. 

The eleventh case occurred in connection with the staff study of 
the Permanent Subcommittee on Investigations of the Senate Govern- 
ment Operations Committee into the communist ownership of GI 
schools. It is included in the subcommittee’s reply to Senator Hen- 
nings, and has been briefly discussed in our analysis of that report. 


DIVISION TWO-—DESCRIPTION OF SELECTED 
INDIVIDUAL INVESTIGATIONS 


Division One attempted to present, on the basis of the replies to 
Senator Hennings’ letters, an overall view of executive responses to 
legislative inquiries. This Division will describe some of the individual 
instances in which the Executive branch withheld information. In- 


147 S, 921 Hearings at 419-20. 
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cluded in this group are the Army-McCarthy hearings and some of 
the investigations leading to and following from them, and the major 
incidents referred to in the answers to Senator Hennings’ letter: 
Dixon-Yates; the Federal Employees’ Security Program; East-West 
Trade and related investigations. In addition there is a group of 
selected incidents which are considered representative of the prob- 
lems confronting Congress and the Executive branch in this area. 
Any attempt to be exhaustive would have been self-defeating by vir- 
tue of the sheer volume of the subject matter. 


Tue ArmMy-McCartuy Disputes 


The conflicts between the late Senator McCarthy and the Depart- 
ment of the Army probably represent the most serious and potentially 
the most dangerous series of clashes between the Executive and con- 
gressional investigative activities in recent history.4* These disputes 
did not occur during a single investigation, but resulted from a snow- 
balling concatenation of relatively minor incidents until they culmi- 
nated in the President’s letter of May 17, 1954, to the Secretary of 
Defense, which restated the President’s power to safeguard the pri- 
vacy of intragovernmental communications. 


A. The Fort Monmouth Investigation 
1. The “stripped” Coleman file 


During the investigation by the Permanent Subcommittee on In- 
vestigations of the Senate Committee on Government Operations 
during the Fall of 1953 into charges of subversion and espionage at 
Fort Monmouth,’ the personnel file of one Aaron Coleman was 
made available to the subcommittee. Enclosed in that file was infor- 
mation of a security nature, viz., that Coleman had violated security 
regulations in 1946 by taking to his home 43 documents of a confi- 
dential character, some of which were classified. Coleman had been 
suspended for ten days for this infraction and then restored to duty. 
The subcommittee staff made notes of the contents of the file and 
asked for permission to take it with them; they were, however, satis- 


148 For a more detailed description of some of these events, see, e.g., Taylor, The 
Grand Inquest 112-35 (1955). 

149 Army Signal Corps—Subversion and Espionage, Hearings Before the Perma- 
nent Subcommittee on Investigations of the Senate Committee on Government Opera- 
tions, 83d Cong., Ist Sess. (1953) [hereinafter cited as Army Signal Corps—Subver- 
sion and Espionage]. 
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fied when the Army agreed to prepare photostats of those docu- 
ments.'*° When the photostats were forwarded from Ft. Monmouth 
to the Department of the Army for transmittal to the Committee, it 
was discovered that they included this security and loyalty informa- 
tion which under existing presidential orders'*' could not be made 
available to persons outside the Executive branch of the Government. 
The Department of the Army thereupon removed from the photo- 
static copies those which contained loyalty and security informa- 
tion.? During Coleman’s examination in executive session on Octo- 
ber 14, 1953, Senator McCarthy sought to use the photostatic copy 
of Coleman’s personnel file for the purposes of cross-examination and 
discovered that the pertinent documents, including those from which 
his staff had made verbatim notes, were missing from the file. When 
the Senator protested the “stripping of the file,” *** Mr. Adams, 
Counselor of the Department of the Army, advised him on the fol- 
lowing day that the withdrawal of the photostatic copies containing 
loyalty and security information was required by presidential direc- 
tives. However, since the prohibition against the furnishing of loyalty 
and security information already had been violated, no useful pur- 
poses could be served by withholding copies of documents which 
the Committee staff already had inspected. He therefore forwarded 
to the Committee photostats of six documents with attachments.’ 
This action apparently satisfied the Committee at that time. On 
December 8, 1953, Senator McCarthy stated during the Signal Corps 
hearings: 

I think for the record at this time we should make it clear that we 


have been getting what I consider good cooperation from the 
Army .. .15 


150 S. Rep. No. 2507, 83d Cong., 2d Sess. 20 (1954) ; see also Army Signal Corps— 
Subversion and Espionage at 79. 

151 President Truman’s directive of March 13, 1948, 13 Fed. Reg. 1359 (1953); 
statement of the Administrative Assistant to the President of August 5, 1948 imple- 
menting the March 13, 1948 directive; see also Exec. Order 10450, section 9(c), 18 
Fed. Reg. 2489 (1953). Special Senate Investigation on Charges and Countercharges 
Involving: Secretary of the Army Robert T. Stevens, John A. Adams, H. Struve 
Hensel, and Senator Joe McCarthy, Roy M. Cohn, and Francis P. Carr, Hearing 
Before the Special Subcommittee on Investigations of the Senate Committee on Gov- 
ernment Operations, 83d Cong., 2d Sess. 822 (1954) [hereinafter cited as Special 
Senate Investigation]. 

152 S. Rep. No. 2507, 83d Cong., 2d Sess. 20-21 (1954); Special Senate Investiga- 
tion at 698. 

153 S. Rep. No. 2507, 83d Cong., 2d Sess. 20-21 (1954) ; Special Senate Investigation 
at 686, 688-89, 690-91, 692. 

154 S. Rep. No. 2507, 83d Cong., 2d Sess. 21 (1954) ; letter from John A. Adams to 
Senator McCarthy dated October 15, 1953, Special Senate Investigation at 697-98. 

155 Army Signal Corps—Subversion and Espionage at 56. 














EXECUTIVE PRIVILEGE 1953-1960 671 
2. The examination of Andrew J. Reid, Security Officer at Fort 
Monmouth 


On December 9, 1953, the subcommittee examined Mr. Reid, Chief 
Agent of G-2, and Intelligence Officer at Fort Monmouth." Since 
the Department of the Army did not have an opportunity to discuss 
in advance with Mr. Reid the facts to which he could testify without 
violating security regulations, he was accompanied by John A. Adams, 
Counselor of the Department of the Army. The subcommittee agreed 
to that arrangement and assured Mr. Adams “that any time if you 
think Mr. Reid is violating any security regulations, feel perfectly 
free to interrupt him...” 7 

When the subcommittee began to question Mr. Reid about the 
removal by Mr. Coleman of classified documents, Mr. Adams at first 
instructed the witness not to answer. However, when it was pointed 
out to him that this question related to matters and documents pre- 
viously supplied to the Committee by the Army, Mr. Adams changed 
his position,** and Mr. Reid testified to that incident.’* The sub- 
committee then questioned Mr. Reid as to when he had advised his 
superiors of information originating from the Federal Bureau of 
Investigation concerning Coleman’s communist connections. When 
the witness replied that counsel had advised him not to answer that 
question, Senator McCarthy disclosed that the Federal Bureau of 
Investigation had submitted in 1951 a lengthy report pointing to 
communist infiltration at Fort Monmouth, covering not only Coleman 
but others.*®° 

Senator McCarthy finally asked Mr. Adams for the names of the 
members of the loyalty board who had passed on the Coleman case. 
Mr. Adams replied that under existing regulations’ he could supply 


156 Td. at 69, 77. 
157 Td. at 70. 
158 Td. at 70-71. 
189 Td. at 71-73. 
160 Td, at 73-74. 
. 161 By letter dated April 2, 1952, President Truman had instructed the Secretary of 
tate : 

There is no objection to making available the names of all members of an 
agency loyalty board, but it is entirely improper to divulge how individual board 
members voted in particular cases or to divulge the members who sat on 
particular cases. If this type of information were divulged freely, the danger of 
intimidation would be great, and the objectivity, fairness, and impartiality of 
board members would be seriously prejudiced. 

For the full text of the letter, see the Senate Hearings on the Departments of State, 
Justice, Commerce and the Judiciary Appropriations for 1953, 723-24. These instruc- 
tions were made applicable to all executive departments and agencies on April 9, 1952. 
Special Senate Investigation at 822. 
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to the Committee the names of all the members of the board and the 
dates they had served, but that he could not disclose the names of the 
members of the board who sat on a particular case.'*? Senator Mc- 
Carthy thereupon announced that in these circumstances the sub- 
committee would have to call all the members of the board and put 
them under oath. He added that this statement was not intended to 
constitute any criticism of Mr. Adams, who, as the Senator felt, had 
“tried to cooperate with this Committee fully, as I think Mr. Stevens 
[Secretary of the Army] has.” The Senator, however, believed that 
it was “ridiculous beyond words to follow the old Truman order.” 
He therefore suggested that Secretary Stevens should discuss this 
matter with the President, who, as Senator McCarthy was convinced, 
would not want to hide any members of the old Administration who 
hid communists.*®* 


B. The Threatened Service of Subpoenas on the Army Loyalty 
Board Members 


The relationship between the Department of the Army and the 
subcommittee deteriorated during the following weeks for reasons 


which are outside the scope of this study." On January 19, 1954, 
one day after the Secretary of the Army had departed for an inspec- 
tion trip to the Far East,’ Mr. Adams received a call from a member 
of the subcommittee staff demanding the appearance of certain mem- 
bers of the Army Loyalty and Security Appeals Board before the 
subcommittee at 2:00 p.m. in the afternoon of the same day.’ Mr. 
Adams went to see Senator McCarthy about twenty minutes prior to 
the hearings without, however, producing the witnesses. The Senator 
advised Mr. Adams that he was giving the Army until January 22, 
1954, to produce those witnesses. If the Army failed to do so, sub- 
poenas would be issued for them.** 

Mr. Adams felt that the loyalty boards were quasi-judicial in 
character, and that the performance of their task would be jeopardized 
if they had to explain or justify their decisions; indeed, that this would 
be similar to having a judge explain the reasons for his decision to the 


162 Army Signal Corps—Subversion and Espionage at 76. 

163 [bid. 

164 For details see, e.g., Taylor, The Grand Inquest 116 (1955). 

165 Special Senate Investigation at 1057. 

166 Id. at 1057; S. Rep. No. 2507, 83d Cong., 2d Sess. 53 (1954). 

167 Special Senate Investigation at 1057-58; S. Rep. No. 2507, 83d Cong., 2d Sess. 
53 (1954). 
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legislature.*** Since this problem was not limited to the Army, but 
equally affected the loyalty boards of the Navy and the Air Force,’ 
Mr. Adams took the matter up with Mr. Hensel, the General Counsel 
of the Department of Defense, who advised him to discuss the matter 
with [then] Deputy Attorney General Rogers.’ During these con- 
versations, it was realized that the Army or the Department of De- 
fense could not stand alone on the question of subpoenaing loyalty 
board members, but that the Executive branch, as a whole, would 
have to take a position on this issue.’”* 

On January 21, 1954, a conference was held in the office of Attor- 
ney General Brownell, which was attended by the Attorney General, 
the Deputy Attorney General, Presidential Assistant Sherman Adams, 
White House Administrative Assistant Gerald Morgan, U. N. Am- 
bassador Henry Cabot Lodge, and Mr. Adams.’ Attorney General 
Brownell took the position that the success of the loyalty program 
required the protection of the security board members and of the 
participants in any phase of the loyalty security program from the 
dangers inherent in the congressional review of their actions. He 
therefore felt that it would be improper for any board member to 
appear before a committee. He also indicated that he would support 
the Army, if it refused to permit Army personnel to be interrogated, 
or to respond to subpoenas from congressional committees which 
sought to interrogate them with respect to matters related to the 
security program. The Attorney General, however, made one quali- 
fication. If a congressional committee disclosed a bona fide intention 


168 During the investigation of the Government Printing Office, the McCarthy sub- 
committee was given access to loyalty and security files; and loyalty board members as 
well as security officers testified with respect to their personnel decisions. Security— 
Government Printing Office, Hearings Before the Permanent Subcommittee on Inves- 
tigations of the Committee on Government Operations, 83d Cong., Ist Sess. 37-38, 46- 
47, 78-87, 88-89, 114, 136-41 (1953). This action was based on the theory that the 
Government Printing Office is not in the Executive branch, and, consequently, not 
subject to the pertinent Presidential directives. See Special Senate Investigation 1137, 
1233-35. On June 7, 1954, the Joint Committee on Printing expressly extended the 
application of the Internal Security Act of August 26, 1950, and of Exec. Order 10450 
of April 27, 1953, to the Government Printing Office. Thereafter, that agency treated 
its personnel security files as confidential and refused to make them available to Con- 
gress. Administration of the Federal Employees’ Security Program, Hearings Before 
a Subcommittee of the Senate Committee on Post Office and Civil Service, 84th Cong., 
Ist Sess. 899-904 (1954); S. Rep. No. 2750, 84th Cong., 2d Sess. 66 (1956). 

169 Special Senate Investigation at 1058, 1136. 

170 Td. at 1058, 1169; S. Rep. No. 2507, 83d Cong., 2d Sess. 53-54 (1954). A simi- 
lar discussion had been had between the Defense and Justice Departments a month 
earlier. Ibid.; see also Special Senate Investigation at 822-23. 
piven Special Senate Investigation at 1058; S. Rep. No. 2507, 83d Cong., 2d Sess. 54 

1954). 

172 Td. at 1059; S. Rep. No. 2507, 83d Cong., 2d Sess. 54 (1954). 
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to interrogate loyalty board members about fraud and misconduct in 
their official duties, the members probably would be required to re- 
spond to subpoenas, but should be instructed to refuse to answer any 
questions relating to their participation in the loyalty program.! 

The final decision of the meeting was that Mr. Adams should dis- 
cuss these problems with the Republican members of the subcommit- 
tee. Mr. Adams followed that suggestion with the result that the 
hearing scheduled for January 22 was called off.” 

Senator McCarthy’s plan to subpoena the Army loyalty board 
members was abandoned as the result of intervening events.'"* This, 
however, did not indicate that the subcommittee acquiesced in the 
position of the Executive branch that loyalty board members were 
immune from investigative processes and the Congressional subpoena 
power. The very question of whether the Army had been justified 
in opposing the issuance of subpoenas for the loyalty board members 
was one of the issues involved in the Special Senate Investigation on 
Charges and Countercharges Involving the Army and Senator Mc- 
Carthy." The pertinent part of the subcommittee’s majority re- 
port’’® concluded: “We cannot accept the point of view that such 
officials are immune from subpoena, although we realize there may 
be many subjects on which they should not be forced to testify.” ™ 
The views of the minority**® were somewhat more detailed and more 
cautious. According to their analysis, the problem was the extent to 
which the doctrine of judicial immunity extended to persons exercis- 
ing quasi-judicial functions in the Executive branch. They felt that 
in the absence of any statute or Executive order exempting members 
of the loyalty boards from subpoena, those officials were required to 
comply with a demand for their appearance and to testify with 
respect to all matters which did not probe into their discretion and 


173 Special Senate Investigation at 822-23. 

174 Td. at 1059, 1349, 1351. At that time the Democratic members refused to serve 
on the subcommittee. Id. at 1059. For the reasons for this refusal, see Barth, Govern- 
ment by Investigation 59, 155. 

175 Special Senate Investigation at 1059; S. Rep. No. 2507, 83d Cong., 2d Sess. 56 
59 (1954). 

176 S. Rep. No. 2507, 83d Cong., 2d Sess. 60 (1954) ; see also Special Senate Inves- 
tigation at 1186-90. 

177 Infra pp. 676-87. 

178 Senators Mundt, Dirksen, Potter, and Dworshak; for Senator Mundt’s position 
on that issue, see also Special Senate Investigation at 1187, 1190. 

179 S. Rep. No. 2507, 83d Cong., 2d Sess. 81 (1954). 

180 Senators McClellan, Jackson, and Symington. 
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into the reasons for their judicial determinations. The minority 
admitted that there was no judicial precedent for their guidance.’** 


C. The General Zwicker Incident 





On January 30, 1954, the Permanent Subcommittee on Investiga- 
tions of the Senate Committee on Government Operations held hear- 
ings on communist infiltration in the Army.’ At that time, one 
Major Peress, a dental officer assigned to Camp Kilmer, invoked the 
fifth amendment with respect to several questions which included 
inquiries as to his own communist activities and as to whether com- 
munists had intervened in order to have his overseas orders cancelled 
and to secure his recent promotion to the rank of major.*** Within 
afew days, Peress was given an honorable discharge from the Army.*** 
The Secretary of the Army, the Secretary of the Defense, and the 
President later admitted that serious errors had been committed in 
virtually every phase of this case."*° 


On February 18, 1954, the subcommittee questioned Brigadier 
General Zwicker, the Commanding General at Camp Kilmer, about 
the personnel actions relating to Major Peress. General Zwicker 
declined to answer these questions because they related to matters 
covered by the “Presidential directive,” *** presumably the prohibi- 
tions against the disclosure of loyalty and security information. Sena- 
tor McCarthy thereupon drew the General into a series of hypotheti- 
cal questions on the issue of whether the Army could hold up the 
honorable discharge of a person while he was charged with a crime, 
and whether an officer, responsible for the grant of an honorable dis- 
charge to a person accused of being a communist and who had pleaded 
the fifth amendment, should be retained in the Army. When General 
Zwicker’s answers did not meet with the Senator’s satisfaction, the 
latter exclaimed that the General should be removed from any com- 
mand and was not fit to wear the uniform."** 


Subsequently, relying on the same Executive order, the General 







181S. Rep. No. 2507, 83d Cong., 2d Sess. 93 (1954). 

182 Un-American Activities: Communist Infiltration in the Army, Hearings Before 
the Permanent Subcommittee on Investigations of the Senate Committee on Govern- 
ment Operations, 83d Cong., 2d Sess. 107 (1954) [hereinafter cited as Communist 
Infiltration in the Army]. 

183 S. Rep. No. 856, Bath Cong., Ist Sess. 1 (1955). 

184 Td. at 1-2. 

185 Td. at 42. 

186 Communist Infiltration in the Army at 146. 
187 Td. at 149-53. 
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refused to state whether or not he had objected at any time to Major 
Peress’ honorable discharge.**® 

The Select Committee to Study Censure Charges pursuant to S. 301 
(83rd Cong., 2d Sess.) found that there was “no evidence that Gener- 
al Zwicker was intentially irritating, evasive, or arrogant,” and 
that the conduct of Senator McCarthy toward the General “was not 
proper under the circumstances.” '*® The Senate’s resolution con- 
demning certain aspects of the Senator’s conduct,’®? however, did 
not refer to this incident. 


D. The Arnty-McCarthy Hearings 


Following the Zwicker incident, the relations between the Depart- 
ment of the Army and Senator McCarthy became more and more 
hostile. On March 10, 1954, the Department distributed a report 
charging that Senator McCarthy and certain members of his staff had 
abused their positions in order to obtain preferential treatment for one 
G. David Schine, a former member of the subcommittee staff who 
had been inducted into the Army.” The Senator countered with a 
claim to the effect that Pvt. Schine had been used as a hostage in 
order to call off the investigations of the alleged communist infiltra- 
tion into the Army."®* 

The investigation of these charges and countercharges'* was en- 
trusted to the Special Subcommittee on Investigations of the Senate 
Committee on Government Operations under the chairmanship of 
Senator Mundt. The hearings lasted from April 22 to June 17, 1954, 
and covered nearly 3,000 printed pages.’ The subcommittee sub- 
mitted a detailed report on August 30, 1954.1%° 

During these extended hearings, several of the events which had 
occurred during the earlier hearings conducted by Senator McCarthy, 
emerged again, frequently, however, showing a different facet. A full 
discussion of every element of the lengthy hearings which had any 


188 Td. at 155. For a detailed report on this incident, see also S. Rep. No. 2508, 83d 
Cong., 2d Sess. 47-57 (1954). Brigadier General Zwicker’s own version of it appears 
in Special Senate Investigation at 895-96. 

189 S. Rep. No. 2508, 83d Cong., 2d Sess. 58-60 (1954). 

190 100 Cong. Rec. 16392 (1954). 

191 For the parliamentary maneuvers which led to the elimination of this charge, see 
New York Times, Dec. 3, 1954, pp. 1, 14; 100 Cong. Rec. 16353-92 (1954). 

192 S, Rep. No. 2507, 83d Cong., 2d Sess. 1, 103-10 (1954). 

193 Td. at 1-2, 110-13. 

194 For the bills of particulars filed by either side, see id. at 3-14. 

195 Special Senate Investigation. 

196 S. Rep. No. 2507, 83d Cong., 2d Sess. (1954). 
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bearing on the problem here under consideration would be useless in 
view of its volume. This study therefore will be limited to a descrip- 
tion of the two incidents which had the most significant bearing on the 
nature and extent of the privilege of the Executive branch to resist 
congressional demands for information. They are the discussions re- 
lating to a letter purportedly sent by Mr. Hoover, the Director of the 
Federal Bureau of Investigation, to General Bolling, Chief of Army 
Intelligence, and the events leading up to and surrounding the Presi- 
dent’s letter, dated May 17, 1954, to Secretary of Defense Wilson. 


1. The alleged Hoover letter 


One of Senator McCarthy’s charges during the hearings was that 
the Department of the Army had been remiss in removing suspected 
communists from positions in which they could do harm, in particular 
that it had ignored warnings from the Federal Bureau of Investigation 
to that effect. During his examination of Secretary of the Army 
Stevens, the Senator produced what he represented to be a carbon 
copy of a letter from F.B.I. Director Hoover to General Bolling, 
Assistant Chief of Staff, G-2, dated January 26, 1951, containing a 
warning about Coleman’s connection with a spy ring.’** Since the 
letter was not signed’*? and was marked “personal and confidential,” 
the Committee decided to ask Mr. Hoover about its authenticity and 
to obtain his permission for its release,'** as well as to determine the 
circumstances in which Senator McCarthy had obtained the docu- 
ment. 


The following day a member of the subcommittee’s staff reported, 
after a conference with Mr. Hoover, that the document proffered by 
Senator McCarthy was not a copy of a letter from Mr. Hoover to 
General Bolling, as it purported to be, but a 2% page summary of a 
15-page inter-office memorandum to which a salutation, a signature, 
and evaluations had been added.’*® Mr. Hoover also advised the staff 
member that the original memorandum had been classified,” indeed, 


196a Special Senate Investigation at 703-04; S. Rep. No. 2507, 83d Cong., 2d Sess. 
75-76 (1954). Senator McCarthy’s statement during the Reid examination about the 
F.B.I. report submitted in 1951, which warned about the subversive activities of Cole- 
man and others, probably referred to this document. 

197 There was a typed signature on it. Special Senate Investigation at 731. 

198 Td. at 704-13; S. Rep. No. 2507, 83d Cong., 2d Sess. 75-76 (1954). See also Tay- 
lor, The Grand Inquest 128-32 (1955). 

199 Special Senate Investigation at 722-24, 749-50; S. Rep. No. 2507, 83d Cong., 
2d Sess. 76 (1954). 

200 Special Senate Investigation at 722. 
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that it had the highest classification which the F.B.I. at that time 
could place on a document,” and that only the Attorney General 
could release it for publication.*” Since the 2% page condensation 
dealt with the same subject matter as the original 15-page report, the 
chair ruled that security reasons precluded its admission in evidence 
without the permission of the Attorney General.” At this juncture, 
the subcommittee was faced with two problems: first, to obtain the 
release of the two documents from the Attorney General; and, second, 
to ascertain how Senator McCarthy obtained the 2% page summary 
of the 15-page memorandum. 

a. On May 5, 1954, Chairman Mundt, of the Special Investigation 
Subcommittee, requested the opinion of Attorney General Brownell 
whether the subcommittee could release the contents of the 15-page 
memorandum or of the 2% page letter, or any part thereof, to the 
public.*™ 

The Attorney General replied the following day that neither docu- 
ment could be declassified.” With respect to the 15-page memoran- 
dum, he pointed to the constant policy of the Department not to 
divulge the contents of F.B.I. reports or memoranda,”” and to the 
necessity that the heads of the various intelligence and investigative 
agencies of the Government freely can exchange information with- 
out fear that classified information and data received in confidence 
might be made public. These considerations applied fully to the 15- 
page memorandum. Its publication would reveal confidential sources 
of information and confidential techniques of investigation, disclose 
the names of persons against whom no derogatory material had been 
shown, and unevaluated data against others, and prejudice matters 
now under consideration. The 24% page purported Hoover letter 
never was written by Mr. Hoover. However, it contained phraseol- 
ogy identical with that of the 15-page memorandum and the names of 
persons listed in it, and evaluations which had not been made by Mr. 
Hoover or anyone acting on his behalf, without indicating who had 
made them. In these circumstances, and because the 2% page docu- 
ment constituted an unauthorized use of classified information, the 


201 Td. at 749. 

202 Td. at 724, 725, 751. 
208 Td. at 724-26. 

204 Td. at 819. 

205 Td. at 820-21. 

206 See p. 664 supra. 
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Attorney General was of the opinion that it should not be made 
ublic. 

On May 10, 1954, Senator Mundt asked the Attorney General to 
reconsider his ruling and to indicate whether, “without doing vio- 
lence to essential security considerations,” it would be possible to use 
the 2% page document as an exhibit before the subcommittee either 
in full, or in part, or after deleting those parts of the letter the dis- 
closure of which would be injurious to the national interest.” The 
Attorney General, however, adhered to his original decision.?°* He 
explained that the document contained passages taken verbatim from 
a classified document and that serious and irreparable harm would 
be done to the Federal Bureau of Investigation if its classifications 
were not respected. In addition, the Department was considering the 
possibility that the criminal law had been violated in connection with 
the preparation and dissemination of the 2% page document, and 
that the declassification of that document might adversely affect the 
investigation and prosecution of those charges.?” 

b. At the same time, the subcommittee sought to ascertain the 
circumstances in which Senator McCarthy had obtained the 2% page 
document.” The Senator testified that the paper had been given to 
him during the Spring of 1953 by a young officer in the Army Intelli- 
gence Corps who was deeply disturbed because the Army had not 
acted on the F.B.I. report." He also stated that, at the time he pro- 
duced the document, he believed that it was an exact copy of a docu- 
ment in the files of the Department of the Army and did not realize 
that it was merely a summary of an F.B.I. report.**? Senator McCar- 
thy, however, refused to reveal the identity of the person who turned 
the paper over to him. He stated he would not violate the confidence 
placed in him, and claimed the same privilege as the investigative 
agencies in the Executive branch.”"* Upon the advice of Committee 
Counsel Jenkins,”"* Chairman Mundt ruled that 

207 Td. at 1268. 

208 Td. at 1246-47. 

209 During the hearings on the censure charges against Senator McCarthy and 
others, the Senate Select Committee again requested Attorney General Brownell to 
consider the declassification of this document. The Attorney General, however, ad- 
hered to his earlier rulings. S. Rep. No. 2508, 83d Cong., 2d Sess. 40-41 (1954). 

210 Special Senate Investigation at 758-74. 

211 Td. at 760, 761, 766, 768. 

212d, at 761-62. The Committee investigating the Censure Charges found that 
“Senator McCarthy had acted in the bona fide belief that the document was a valid 
rather than a spurious instrument and offered it in evidence as such.” S. Rep. No. 


2508, 83d Cong., 2d Sess. 44 (1954). 
213 Special Senate Investigation at 759-60. A similar discussion occurred id. at 
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Senate investigating committees, law-enforcement officers, investi- 
gators, any of those engaged in the investigating field, who come in 
contact with confidential information, are not required to disclose 
the source of their information.2° 


Upon questioning from Senator McClellan, the Chairman added: 


There isn’t any question but that under similar sets of circumstances 
the Secretary of the Army, if engaged in similar investigative work, 
should have the same consideration.7!® 


2. The President’s letter of May 17, 1954 


a. References made during the Army-McCarthy hearings to the 
January 21, 1954 conference in the office of the Attorney General. 
Probably the most significant instance of invoking the executive privi- 
lege against disclosure occurred during the Army-McCarthy hearings 
when attempts were made to elicit particulars with respect to the con- 
ference held on January 21, 1954, in the office of Attorney General 
Brownell.” 


Initially, the representatives of the Army referred freely to this 
meeting. Secretary of the Army Stevens mentioned it when he testi- 
fied on May 3, 1954.7"* His failure to give any details*”* was caused 
solely by the circumstance that he had not attended the conference,™ 


1779-93, when Senator McCarthy and Roy Cohn refused to make certain files available 
to the subcommittee unless the names of confidential informers were removed from 
them. They pointed out that much information concerning mishandling, laxity, or 
inefficiency could be obtained only from employees of the Executive branch and from 
them only if those employees felt assured that their identity would not be revealed, 
and that the Senator and Mr. Cohn would keep this “sacred trust.” Id. at 1779. Sena- 
tors McClellan and Symington questioned the legality of those methods, especially 
with respect to classified information and documents. Id. at 1782-83, 1788-89. Senator 
McClellan epitomized the issue by asking: “If we are not entitled to it legally, if 
we are not entitled to get it by subpoena, then I raise the question whether we are 
entitled to get it by theft? I do not believe we are.” Id. at 1783. 

214 Td. at 769-70. 

215 Td. at 770. 

216 Tbid. During later parts of the hearings, Senator McCarthy encouraged Goverr- 
ment officials claiming to have knowledge of subversive activities to make it available 
to him, even if this involved the unauthorized disclosure of classified information or 
the violation of Presidential orders prohibiting the disclosure of security or loyalty 
information. (See, e.g., id, at 1573-74.) On this aspect of the hearings, see S. Rep. No. 
2508, 83d Cong., 2d Sess. 31-39 (1954). 

217 This conference, which dealt with the threat of the service of subpoenas on the 
Army Loyalty Review Board and with problems relating to Private Schine, has been 
discussed previously. 

218 Special Senate Investigation at 649-50. 

219 Td. at 650. 

220 He was in the Far East at the time it was held. Id. at 649. 
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indeed, he indicated that this information might be obtained from 
Mr. Adams, Counselor to the Army, who had been present at that 
time.”*? The next reference to that meeting occurred when, on May 
4, 1954, in connection with the supposed “stripping” of the Coleman 
file,*? the subcommittee requested the Department of the Army to 
prepare a legal opinion justifying its authority to withhold security 
and loyalty information from Congress.”** Two days later, the Army 
submitted a memorandum** which, among others, referred to the 
conference held in the office of the Attorney General on January 
21, 1954, attended by the Attorney General, the Deputy Attorney 
General, Department Counselor Adams, and members of the White 
House executive staff. The memorandum sets forth in detail the posi- 
tion taken by the Attorney General on that occasion.” 

On May 12, 1954, Mr. Adams testified*** that on January 21, 1954, 
he met in the office of the Attorney General with the Attorney 
General, the Deputy Attorney General, Presidential Assistant Sher- 
man Adams, White House Administrative Assistant Gerald Morgan, 
and Henry Cabot Lodge, the Ambassador to the United Nations; that 
the conference dealt with the “loyalty board ultimatum,” the prob- 
lems connected with Private Schine, and the apparent relationship 
between the two problems; and that it was finally decided to discuss 
those two issues with the Republican members of the subcommit- 
tee.227 

b. The claim of Executive privilege. Two days later, on Friday, 
May 14, 1954, while Mr. Adams was still on the witness stand, Sena- 
tor Symington asked him why the U. S. Ambassador to the United 
Nations had attended the meeting in the Attorney General’s office. 
At that time, Mr. Welch, Special Counsel for the Army, raised a point 
of order, stating that this meeting constituted a high level discussion 
within the Executive Department and that the witness had been in- 
structed not to testify to the exchange of views of the persons who 
had attended the conference.” When questioned, Adams explained 
that on the preceding day, he had been advised orally by the Deputy 


Secretary of Defense, who himself “was transmitting instructions”, 


221 Td. at 650. 
222 Supra pp. 669-70. 
223 Special Senate Investigation at 696. 
224 Id. at 813, 822-23. 
225 Id. at 823; see also p. 673 supra. 

226 Td. at 1059. 

227 See note 174 supra. 
’ 228 Special Senate Investigation at 1169. 
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not to answer any questions as to what took place at that conference.?” 

The members of the subcommittee took the position that, since 
Mr. Adams had volunteered the information about the conference 
and the persons who had attended it, he had opened the door to 
further interrogation on that subject matter and had waived any 
privilege or immunity that otherwise might have existed.”*° Senator 
Jackson, in particular, raised the question whether the claim of privi- 
lege, after part of the testimony had been given, was designed to 
introduce evidence favorable to the Executive branch and to suppress 
that which was embarrassing.”** 

Chairman Mundt agreed with the other subcommittee members 
that Senator Symington’s question concerning Ambassador Lodge’s 
presence was proper; he felt, however, that Mr. Adams should be given 
an opportunity to determine the scope and source of his instructions 
before testifying. He, therefore, did not require the witness immedi- 
ately to answer Senator Symington’s question.**” 

c. The President’s letter of May 17, 1954, and the subcommit- 
tee’s reaction to it. On May 17, 1954, Mr. Adams presented his in- 
structions to the subcommittee. They took the form of a letter from 
the President to Secretary of Defense Wilson,”** to which was at- 
tached a ten-page memorandum from the Attorney General to the 
President.?** The President’s directive recalled that, while the Execu- 
tive branch has always cooperated with Congress in furnishing it with 
information needed for the performance of its legislative purposes, 
Presidents in the past have withheld such information whenever they 
found 


that what was sought was confidential or its disclosure would be 
incompatible with the public interest or jeopardize the safety of 
the Nation. 


Applying this constitutional practice to the situation at hand, he stated 
specifically: 


229 Td. at 1170. 

230 Td. at 1169-72. 

231 Td. at 1171-72. 

232 Td. at 1171-72. After the chair had made this ruling, Mr. Adams was asked 
several additional questions about the January 21, 1954 conference. He declined to 
answer these for the same reason. Id. at 1172-74. 

233 Td, at 1249. 

234 Td. at 1249, 1269-75. For other citations to both documents, see, e.g., 100 Cong. 
Rec. 6621-23 (1954) ; Freedom of Information and Secrecy in Government, Hearing 
on S. 921 Before the Committee on Constitutional Rights of the Senate Committee om 


















Initially, the President’s letter aroused little opposition.*** Within 
a few minutes, however, an incident occurred which caused the 
chair to rule, and several of the subcommittee’s members to voice 
their opinions, on the scope and validity of the directive. The circum- 
stances in which this issue arose were as follows: Senator McCarthy’s 
bill of particulars on his charges against Secretary Stevens and Mr. 
Adams included actions taken by the Department of the Army after 
January 21, 1954, the date of the conference in the Attorney Gen- 
eral’s office.?** The question of whether Secretary Stevens and Mr. 
Adams could be held personally responsible for Army action taken 
after January 21, 1954, therefore was highly relevant to the issues 
pending before the subcommittee. In this posture of the investigation, 
Senator McClellan asked Mr. Adams whether action taken after that 
conference was “taken on the basis of the independent decision and 


the Judiciary, 85th Cong., 2d Sess. pt. 1, 271-77 (1958) [hereinafter cited as Free- 
dom of Information and Secrecy in the Government]. 

235 For subsequent Presidential interpretations of this directive, and of the rationale 
underlying it, see e.g., the President’s statements at his news conferences, Public 
Papers of the Presidents of the United States. Dwight D. Eisenhower, 1955, 652-53, 
674; Public Papers of the Presidents of the United States. Dwight D. Eisenhower, 
1959, at 776-77, 874-75; and the letter from Gerald D. Morgan, Special Counsel to 
the President, to Clark R. Mollenhoff, dated October 26, 1956, Freedom of Information 
and Secrecy in Government at 278. 

236 Special Senate Investigation at 1248-50. For a discussion of the President’s let- 
ter on the floor of the Senate, see 100 Cong. Rec. 6823-26 (1954). See also Senator 
Morse’s analysis and documentation, at 100 Cong. Rec. 8519-35 (1954), of General 
Bradley’s refusal during the General MacArthur hearings to testify to a conversation 
he had had with President Truman. See Military Situation in the Far East, Hearings 
Before the Senate Committee on. Armed Services and the Senate Committee on For- 
eign Relations, 82d Cong. 1st Sess. 763-810, 820-72 (1951). 

Senator Morse concluded his exposition “somewhat facetiously and good naturedly, 
that it sort of looks to me as if it makes a difference to some as to whose political ox is 
being gored.” 100 Cong. Rec. 8535 (1954). 

237 See in particular items 37 to 44 of the bill of particulars. S. Rep. No. 2507, 83d 
Cong., 2d Sess. 10-11 (1954). 
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Because it is essential to efficient and effective administration that 
employees of the Executive Branch be in a position to be completel 

candid in advising with each other on official matters, and because it 
is not in the public interest that any of their conversations or com- 
munications, or any documents or reproductions, concerning such 
advice be disclosed, you will instruct employees of your Depart- 
ment that in all of their appearances before the Subcommittee of 
the Senate Committee on Government Operations regarding the 
inquiry now before it they are not to testify to any such conversa- 
tions or communications, or to produce any such documents or 
reproductions. This principle must be maintained regardless of who 
would benefit by such disclosures.*** 
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judgment of the Secretary of the Army, or. . . taken as the result of 
decisions made at that conference.” *** At that point, Mr. Jenkins, 
Chief Counsel to the Committee, suggested that this question “would 
elicit from this witness indirectly information that he is not permitted 
to give directly, and I fear would impinge upon the Presidential 
Directive.” **° Mr. Adams thereupon declined to answer the question 
on Mr. Welch’s advice. The chair, believing that “answering the 
question would violate the Directive,” ruled that the witness did not 
have to answer the question;*** this in spite of Senator McClellan’s 
warning that such broad interpretation of the President’s letter would 
prevent the subcommittee from carrying out its assignment of de- 
termining the responsibility for action taken after the January 21, 
1954 conference.?*” 


During the following discussion of the effect which Chairman 
Mundt’s ruling would have on the future of the investigation, four 
Senators expressed their views on the legality of the President's 
directive. Senator Jackson started out with the premise that the Pres- 
ident had the right to withhold information from Congress, if he 
determined that disclosure would interfere with the efficient and 
proper operation of the Executive branch of the Government. He 
believed, however, that in this case the privilege had been waived by 
Mr. Adams’ voluntary disclosure of some of the events that had taken 
place during the conference. In any case, he felt that the President's 
privilege should have been invoked, if at all, prior to the hearing, and 
that it was a bad abuse of discretion to issue the directive at this late 
stage of the proceedings.*** Senator Potter conceded that Congress 
could not compel the disclosure of the events which occurred during 
a Cabinet meeting, but was doubtful whether the January 21, 1954 
conference fell into that category and believed that this matter would 
have to be decided in an executive session. In any event, he felt that 
the subcommittee was entitled to know whether action was taken by 
Secretary Stevens and Mr. Adams on their own initiative or by di- 
rection from a higher level.*** Senator Symington’s remarks seem to 
indicate his belief that had Mr. Adams not opened the door by volun- 


238 Special Senate Investigation at 1254. 
239 Thid. 

240 Td. at 1254-55. 

241 Td. at 1256. 

242 Td. at 1254-55. 

243 Id. at 1257-58. 

244 Td. at 1258. 
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teering the names of those who attended the conference, it would 
have been improper to question him about that meeting even in the 
absence of the President’s letter.**° Senator McClellan sharply dis- 
tinguished between the conversations which took place during the 
conference, and the decisions reached at it. With respect to the 
former, he was willing to concede—at least for the time being—the 
President’s right to prohibit disclosure. He insisted, however, that 
the subcommittee was entitled to learn the results of the conference, 
as distinguished from the manner in which they were reached.** 
Senator McCarthy adhered to his position that no obstacle could 
stand in the way of the congressional objective of ascertaining the 
entire truth, otherwise the President could, “by Executive order, keep 
the facts from the American people.” ?47 


Realizing that it would be impossible to determine the responsibility 
for actions taken by the Department of the Army after January 21, 
1954, if the President’s directive did indeed prohibit the disclosure 
of the decisions reached at the conference in the Attorney General’s 
office, the subcommittee took a week’s recess in order to obtain a 
clarification or relaxation of the President’s directive.*** During this 
interval, the subcommittee’s Chairman, Senator Mundt, and its Chief 
Counsel conferred with the Attorney General on the meaning and 
scope of the President’s directive.” 


When the subcommittee’s hearings resumed on May 24, 1954,75° 


Secretary Stevens was questioned about a press release, dated May 19, 
1954, in which he had stated that the actions of the Army in its con- 





245 Id. at 1259. When asked by the Senator why he had disclosed those names, Mr. 
Adams replied: “I had not instructions that I could not bring them up.” Ibid. 

246 Td. at 1265. Senator McClellan’s understanding of the import of the May 17, 
1954 letter seems to coincide substantially with the interpretation placed on it a year 
later by the President himself during his press conference of July 6, 1955: 

If anybody in an official position of this Government does anything which is 
an official act, and submits it either in the form of recommendation or anything 
else, that is properly a matter for investigation if Congress so chooses, provided 
the national security is not involved. 

But when it comes to the conversations that take place between any responsi- 
ble official and his advisers or exchange of little, mere little slips of this or that, 
expressing personal opinions on the most confidential basis, those are not sub- 
ject to investigation by anybody; and if they are, will wreck the Government. 
Public Papers of the Presidents of the United States. Dwight D. Eisenhower, 
1955, 674. 

247 Special Senate Investigation at 1263-65. 

248 Td. at 1277-86. 

249 Td. at 1360. Senator Mundt stated it “was our understanding that the Executive 
order goes to the disclosure of what occurred; not whether or not there were such 
meetings, not whether or not there were such communications.” Ibid. 

250 Id. at 1287. 
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troversy with Senator McCarthy were taken on its own responsibility 
and not on the order of anyone else.” Secretary Stevens testified 
that this statement constituted a true and correct statement of the 
facts. When Senator McClellan inquired why, a week ago, Mr. 
Adams had refused to answer a substantially identical question on the 
ground that this would violate the presidential directive, thereby 
compelling a week’s adjournment of the hearings,”°* Secretary Stevens 
explained that “. . . a modest amount of time was needed in which to 
determine what could or could not be said.” ?°* 


The scope of the President’s directive came up again on May 29, 
1954, when Mr. Cohn asked Mr. Adams whether at any time subse- 
quent to January 21, 1954, he “ever communicate[d] again with the 
people who participated in that meeting [in the Attorney General’s 
office], or did they ever communicate with you on this subject?” 7 
Chairman Mundt agreed with Mr. Jenkins’ interpretation of the Presi- 
dent’s directive that “he can ask if they met or had a communication, 
but he certainly cannot ask what the communication or conversation 
was,” ** 


In order to “satisfy the committee and the Senator [McCarthy] 


and Mr. Cohn,” Mr. Adams stated that he had met some of the partici- 
pants of the January 21, 1954 conference after that date, but did not 
at any time discuss with them anything connected with the bringing 
of the charges against Senator McCarthy and Messrs. Cohn and Carr.?" 
Mr. Cohn thereupon asked whether he had discussed with them “any 
of the matters discussed on this controversy at the meeting of January 
21.” 8 On Mr. Welch’s objection, Chairman Mundt ruled that the 
question went to “contents and disclosure” which were covered by the 
Executive order.”® He added: “If you start asking about what was 
not included, of course, then you are close to asking what was in- 
cluded and it would seem to me that would be impinging on the 
Executive order.” *® Senator Mundt consequently advised Mr. Cohn 


251 Td. at 1296. 

252 Thid. 

253 Td. at 1299-1300. 

254 Td. at 1300. 

255 Id. at 1359. The question was later rephrased: “. . . following this January 21 
meeting, Mr. Adams, were you in communication with any of the persons who at- 
tended that meeting on this same subject at any subsequent time?” Id. at 1362. 

256 Id. at 1360. See also id. at 1363, 1365. 

257 Td. at 1366. 

258 Tbid. 

259 Tbid. 

260 [bid. Upon Senator McCarthy’s urging, Senator Mundt explained that he was 
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that he could not ask Mr. Adams whether or not the subject matter 
of the January 21, 1954 conference was discussed at subsequent meet- 
ings.”** 

At that point, Senator McCarthy insisted that Mr. Adams exert 
his privilege.**? Mr. Welch countered that the witness was not exer- 
cising any privilege but obeying the President’s order. Chairman 
Mundt solved this impasse by using the formula that “if the witness 
will decide he cannot answer the question because of the Executive 
order, we will accept that.” ** Senator McCarthy thereupon asked 
Mr. Adams a question narrower in scope than the one posed by Mr. 
Cohn. Mr. Adams was able to answer it in the negative, thereby 
mooting the issue.” 


E. The Withholding of the Inspector General's Report During the 
Peress Hearings of the 84th Congress 


The investigation during the 84th Congress of the promotion and 
discharge of Major Peress, which had touched off the General 
Zwicker episode, constitutes an almost anticlimactic aftermath to the 
Army-McCarthy clashes. In the course of this investigation, the 


not ruling whether the President’s directive was proper and whether the subcommittee 
should be bound by it, but merely that the question came within the scope of the 
directive. Id, at 1366-67. 

261 Td. at 1367. 

262 Ibid. See also id. at 1360-61 for Senator McCarthy’s argument that the power to 
refuse the disclosure of intragovernmental communications was a type of fifth amend- 
ment privilege, which had to be claimed by the witness himself; and that mere asser- 
tion by his counsel was not enough. 

263 Td. at 1367. Underlying this colloquy was the delicate problem of whether the 
power to withhold confidential information from Congress where disclosure would be 
contrary to the public interest is a privilege which belongs to the President or to the 
witness. Some of the corollaries of this problem are whether the witness may answer 
after the President, through the agency counsel, has claimed the privilege, and whether 
the agency counsel is entitled to be present during the examination of a Government 
witness in order to claim the President’s privilege, and whether the Government wit- 
ness is entitled to separate private counsel to protect his own interests. Some of these 
problems arose in connection with the Pakistan Grain Storage Elevator investigations ; 
discussed in the second installment of this article. See S. Rep. No. 1410, 84th Cong., 2d 
Sess. 3-4 (1956). 

264 Special Senate Investigation at 1367. The President’s directive of May 17, 1954, 
was again invoked in connection with the production of the records of certain tele- 
phone conversations which Mr. Adams had caused to be monitored. See S. Rep. No. 
2507, 83d Cong., 2d Sess. 65-66 (1954). Mr. Jenkins, Chief Counsel to the subcommit- 
tee, and Mr. Welch, Special Counsel to the Army, agreed that the Presidential direc- 
tive prohibited the disclosure of telephone conversations within the executive depart- 
ment. Special Senate Investigation at 1963, 2073. The chair ruled, id. at 2050-51, 
2058-59, that those calls could not be introduced into evidence in the absence of a re- 
laxation of the directive. The latter, however, could not be obtained. See Senator 
Jackson’s statement, id. at 2133. 

265 Hearings on Army Personnel Actions Relating to Irving Peress Before the Per- 
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Department of the Army agreed “to cooperate fully and that all the 
information . .. [the] subcommittee felt was pertinent to the investi- 
gation would be made available.” *** In accordance with this agree- 
ment, two members of the subcommittee’s staff were permitted to 
examine the Inspector General’s file on Major Peress in the office of 
the Judge Advocate General of the Army. After they had reviewed 
the file for about 144 hours, they were refused further access to the 
papers upon instruction of the General Counsel of the Department of 
Defense.?** 

About two weeks later, on February 8, 1955, Senator McClellan 
asked in writing that the report be made available to his committee.** 
The Secretary of the Army refused the request on February 15, 
1955.7 He stressed that the Inspector General’s investigative file 
was similar in nature to the files of the Federal Bureau of Investiga- 
tion. Disclosure therefore would compromise investigative methods 
and techniques, reveal information obtainable only on the mutual 
understanding that it would remain confidential and that the identity 
of the informant would not be disclosed, and destroy the usefulness of 
a vast source of information upon which the Army constantly must 
depend. The Secretary also pointed out that this very file had been de- 
nied to the Mundt Committee on May 7, 1954.7 The Secretary 
pointed out, however, that the Army had made available to the Com- 
mittee all the substantive information contained in the file “reserving 
only those portions which were absolutely imperative to preserve 
constitutional privilege.” In his reply, dated February 17, 1955," 
Senator McClellan “fully appreciate[d] the concern of . . . [the 
Department of the Army] in wishing to protect its confidential in- 
formants and investigative techniques.” He felt, however, that the 
Inspector General’s report should be made available to the Committee 
in view of the general interest in, and the peculiar circumstances at- 
tending, the case. Senator McClellan also believed that there was 
precedent for such disclosure because the Inspector General’s report 


manent Subcommittee on Investigations of the Senate Committee on Government 
Operations, 84th Cong., Ist Sess. (1955) [hereinafter cited as Army Personnel Actions 
Relating to Irving Peress]. 

266 See the correspondence exchanged between the Secretary of the Army and Sena- 
tor McClellan, the Chairman of the subcommittee. Army Personnel Actions Relating 
to Irving Peress at 33. 

267 Id. at 34. 

268 Td. at 33-35. 

269 Td. at 35-36. 

270 See Special Senate Investigation at 886. 

271 Army Personnel Actions Relating to Irving Peress at 37. 
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concerning Private G. David Schine had been made available to the 
Mundt Committee.?”” 


The Secretary of the Army explained the position of his depart- 
ment in his letter of February 28 ,1955.** He pointed out that every 
substantive fact contained in the Inspector General’s report had been 
made available to the Committee, with the exception of the conclu- 
sions and recommendations made to the Secretary in a confidential 
manner by the Inspector General which, being highly privileged, 
could not be disclosed. 


With respect to the disclosure of the Inspector General’s report 
concerning Private Schine, the Secretary took the position that the 
two matters were not comparable. The Schine report involved a 
local investigation in a non-security matter, while Peress involved a 
loyalty security investigation. Moreover, not even the Schine report 
was made available to the Committee in its entirety.? The letter 
finally reminded Senator McClellan of Senator Mundt’s ruling during 
the Special Senate Investigation,” in which the Committee agreed 
that no investigating official, whether he be a Senator, an officer, or 
an employee of the Executive branch, need disclose the source of 
confidential information obtained by him. 

The Committee apparently made no further attempt to obtain the 
Inspector General’s report concerning Major Peress. On the other 
hand, it did not acquiesce in the Secretary’s position. The pertinent 
committee report took the position that apparently “the criterion for 
furnishing such reports to Congress was whether they are or are not 
favorable to the Department involved.” ?*¢ 


Tue Drxon-Yates Contract HEARINGS 


Introduction 


These hearings before the Subcommittee on Antitrust and Monop- 
oly of the Senate Judiciary Committee centered around a contract 
between the Atomic Energy Commission and the Mississippi Valley 


272 See Special Senate Investigation at 355-57, 886-87, 1394-95. 

2738 Army Personnel Actions Relating to Irving Peress at 38-39. 

274 The hearings in the Special Senate Investigation at 887, 1395, seem to indicate 
that the testimony of the witnesses, but not the Inspector General’s conclusions and 
recommendations, was submitted to the committee. 

275 Td. at 770. 

276 S. Rep. No. 856, 84th Cong., Ist Sess. 3, 35 (1955). See also S. Rep. No. 1444, 
84th Cong., 2d Sess. 6 (1956). 
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Generating Company” for the construction of an electric power 
plant and for the sale of generated electric power to the United 
States.”** The project aroused much congressional hostility because it 
was feared that it was designed to cripple the Tennessee Valley Au- 
thority. One of the principal attacks on the contract was based on 
the circumstance—which ultimately led to the cancellation of the 
entire project—that one Adolphe Wenzell, an officer of the company 
which financed the Mississippi Valley Generating Company, had 
prepared certain financial studies in connection with the contract 
while he was employed in the Bureau of the Budget.*” The hearings 
on the Dixon-Yates contract before the Subcommittee on Antitrust 
and Monopoly of the Senate Committee on the Judiciary*® sought, 
among others, to explore the nature and extent of Mr. Wenzell’s 
activities in the Bureau of the Budget and their relation to the Dixon- 
Yates contract, as well as of attempts of the members of the Executive 
branch to control the procedure and decisions of independent agen- 
cies. We are concerned here primarily with the subcommittee’s at- 
tempts to obtain information from the Bureau of the Budget, the 
Atomic Energy Commission, the Securities and Exchange Commis- 
sion, and Presidential Assistant Sherman Adams.”*" 


A. The Bureau of the Budget 


The subcommittee’s meetings presided over by Senator Kefauver 
opened on June 27, 1955.78? In his opening remarks, Senator Ke- 
fauver referred to the following statement relating to the Dixon-Yates 
contract made by President Eisenhower during his news conference 
of August 17, 1954: 


277 Since the principal organizers of Mississippi Valley Generating Company were 
Edgar H. Dixon and Eugene A. Yates, the contract is commonly referred to as the 
Dixon-Yates contract. United States v. Mississippi Valley Co., 364 U.S. 520, 530 


1961). 

278 Td. at 523, 530-31. For a chronology of the Dixon-Yates contract and the events 
related to it, see, e.g., Nomination of Lewis L. Strauss, Hearings Before the Senate 
Committee on Interstate and Foreign Commerce, 86th Cong., Ist Sess. 198-251 (1959) 
{hereinafter cited as Nomination of Lewis L. Strauss]. 

279 The Supreme Court held subsequently that Wenzell’s activities in the Bureau of 
the Budget constituted a violation of 18 U.S.C. § 434 and rendered the contract unen- 
forceable. United States v. Mississippi Valley Co., 364 U.S. 520 (1961). The Court’s 
discussion of these activities may be found at 364 U.S. 532-62. 

280 Power Policy: Dixon-Yates Contract, Hearings on S. Res. 61 Before the Sub- 
committee on Antitrust and Monopoly of the Senate Committee on the Judiciary, 84th 
Cong., Ist Sess. (1955). [hereinafter cited as Power Policy: Dixon-Yates Contract]. 

281 For a short comment on this investigation see Rourke, Administrative Secrecy: 
A Congressional Dilemma, 54 Am. Pol. Sci. Rev. 684, 684-85 and passim. 

282 Power Policy; Dixon-Yates Contract at 1. 
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every single official action I take involving the contractual relation- 
ships of the United States with anybody, and ram only when the 
question of national security is directly involved, is open to the 
public. Any one of you here present may singly or in an investiga- 
tion group, go to the Bureau of the Budget, to the chief of the 
Atomic Energy Commission, and get the complete record from the 
inception of the idea to this very minute, it is all yours. . . .78 


Senator Kefauver took the position that this offer of complete dis- 
closure made to the press applied also to his investigation? 

During the questioning of Mr. Rowland R. Hughes, the Director 
of the Bureau of the Budget, an attempt was made to determine the 
scope of the documents to which the subcommittee’s staff would have 
access. Senator Kefauver demanded “any memoranda, any interoffice 
memoranda, reports, letters, information pursuant to the President’s 
order or direction of putting, letting anything—any information to be 
made public about this... .” Mr. Hughes replied that he understood 
the nature of the request and that he would answer the following 
day.* 

By letter dated June 28, 1955,?** Mr. Hughes advised Senator Ke- 
fauver that all documents involving final decisions of public policy 
already had been made public. Under the President’s general instruc- 
tions, interoffice and intraoffice staff materials ordinarily could not be 
disclosed. This rule, however, had been waived by the President in 
this case and therefore every pertinent paper or document could be 
made available to the Committee. With respect to a report made by 
Mr. Wenzell as adviser to the Bureau of the Budget in September 
1953, the letter stated: 


that that had nothing to do with the Dixon-Yates contract and, as a 
confidential document under the general rulings, therefore cannot be 
made available to your committee.?87 


Budget Director Hughes’ refusal to make the Wenzell report avail- 
able to the subcommittee was brought up during the President’s press 


283 Public Papers of the Presidents of the United States. Dwight D. Eisenhower, 
1954, 717-18. The somewhat different text found in Power Policy: Dixon-Yates Con- 
tract at 3, was taken from the report of the press conference in the New York Times 
which at that time could not quote the President in direct discourse. New York 
Times, August 18, 1954, p. 10, col. 1. 

284 Power Policy: Dixon-Yates Contract at 3. 

285 Id. at 54. 

286 Id. at 58-59; 101 Cong. Rec. 9343 (1955). 

Pies For a discussion of this letter on the floor of the Senate, see 101 Cong. Rec. 9339- 
(1955). 
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conference of June 29, 1955.78 The President restated his decision 
“that every single pertinent paper on the Yates-Dixon contract, from 
its inception until the final writing of the contract, would be made 
available . . . to the press, to any committee.” He stressed, however, 
that “nobody has a right to go in, wrecking the processes of govern- 
ment by taking every single file . .. wrecking the entire filing system 
and paralyzing the processes of Government while they are going 
through them.” With respect to the Wenzell report, the President 
stated that Mr. Wenzell “was never called in or asked a single thing 
about the Yates-Dixon contract.” ** In response to a subsequent ques- 
tion, the President stated that, according to his understanding, Mr. 
Wenzell had no connection with the Dixon-Yates contract, indeed, 
that he had resigned “quickly as the Dixon-Yates thing came up”; 
but that if Mr. Wenzell “had served as a consultant on that [.e., the 
Dixon-Yates contract] and brought in a definite recommendation to 
us I would be very delighted to make that public.” °° 

Further scrutiny in the Bureau of the Budget disclosed that Mr. 
Wenzell had given financial advice in connection with a study which, 
after his resignation from government service, developed into the 
Dixon-Yates contract.” When questioned about these developments, 
the President stated at his press conference of July 6, 1955,7®? that he 
thought that “Mr. Wenzell is entitled to tell the investigating com- 
mittee exactly what he did,” and he, the President, had no doubt that 
Mr. Wenzell would “show that written [September 1953] report to 
the Committee if they want to see it, although it has no bearing on 
the things they are now talking about.” 

In this context, the President explained the idea underlying his 
May 17, 1954 directive to Secretary of Defense Wilson” as follows: 


If anybody in an official position of this Government does any- 
thing which is an official act, and submits it either in the form of 
recommendation or anything else, that is properly a matter for 
investigation if Congress so chooses, provided the national security 
is not involved. 


288 Public Papers of the Presidents of the United States. Dwight D. Eisenhower, 
1955, 652-53, 657; Power Policy: Dixon-Yates Contract at 59-60. 

289 Public Papers of the Presidents of the United States. Dwight D. Eisenhower, 
1955, 652-53. 

290 Id. at 657; Power Policy: Dixon-Yates Contract at 60. 

291 See the release of Mr. Hagerty, Press Secretary to President Eisenhower, in 
Public Papers of the Presidents, supra note 289, at 657 n.l; Power Policy; Dixon- 
Yates Contract at 61-62. 

292 Public Papers of the Presidents, supra note 289, at 673. 

293 Supra pp. 682-83. 





































EXECUTIVE PRIVILEGE 1953-1960 693 





But when it comes to the conversations that take place between 
any responsible official and his advisers or exchange of little, mere 
little slips of this or that, expressing personal opinions on the most 
confidential basis, those are not subject to investigation by anybody; 
and if they are, will wreck the Government. 

There is no business that could be run if there would be exposed 
every single thought that an adviser might have, because in the proc- 
ess of reaching an agreed position, there are many, many conflicting 
opinions to be brought together. And if any commander is going 
to get the free, unprejudiced opinions of his subordinates, he had 
hotter | protect what they have to say to him on a confidential 
basis. 





On July 8, 1955, Mr. Hughes handed a copy of Mr. Wenzell’s re- 
port to Senator Butler, a member of the subcommittee, because he 
understood that the Senator desired to give that copy to Mr. Wenzell. 
Senator Butler previously had advised Mr. Wenzell of the President’s 
willingness, expressed at the press conference, to have Mr. Wenzell 
make the report publicly available, if he so desired. The report 
thereupon was incorporated in the subcommittee’s record and Mr. 
Wenzell testified with respect to it.?* 





B. The Securities and Exchange Commission 


The subject matter of this phase of the Dixon-Yates hearings was 
the cancellation of a hearing scheduled for Monday, June 13, 1955, 
before a hearing examiner of the Securities and Exchange Commis- 
sion in connection with the financing of the Dixon-Yates contract. 
The Committee suspected that Chairman Armstrong of the Securities 
and Exchange Commission had been ordered to take this action by 
Presidential Assistant Sherman Adams, because it was feared that at 
this hearing the opponents of the Dixon-Yates contract would disclose 
Mr. Wenzell’s conflict of interest, and that this in turn might have an 
adverse effect on hearings in the House of Representatives on a 
transmission line appropriation for the Dixon-Yates contract, also 
scheduled for June 13, 1955. The hearing before the Commission was 
rescheduled after the House had voted on the appropriation.?”” 


294 Public Papers of the Presidents, supra note 289, at 674. 

295 Power Policy: Dixon-Yates Contract at 224. 

296 Id. at 224-27. During a later session of the hearings, Mr. Hughes made available 

to the subcommittee additional materials from the files of the Bureau of the Budget 

relating to Mr. Wenzell’s activities; id, at 1215, 1295-97. 

— Policy: Dixon-Yates Contract at 329-30, 335; 103 Cong. Rec. 7511 
957). 
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1. The testimony of S.E.C. Chairman Armstrong 


By letter dated June 27, 1955, Senator Kefauver asked Chairman 
Armstrong for the reasons underlying the cancellation of the June 13, 
1955, hearing. He inquired in particular whether such cancellation 
had been requested by, or discussed with, any government official, or 
any officials or representatives of any other branch of the Govern- 
ment.”** Not having received an answer to this letter by July 11, 1955, 
the subcommittee requested Mr. Armstrong to appear before it on 
July 12, 1955. By letter dated July 11, 1955,°°° Mr. Armstrong 
advised the subcommittee that the applications for the financing of 
the Dixon-Yates contract were still pending before the Commission, 
and that he did not “believe that it would be consistent with the 
orderly conduct of the administrative processes of this agency to sub- 
ject to concurrent congressional review the manner in which this 
Commission is discharging its quasi-judicial functions in this proceed- 
ing.” With respect to discussions with officials in the Executive 
branch, Mr. Armstrong claimed the privilege with respect to confi- 
dential communications within the Executive branch of the Govern- 
ment as set forth in the President’s directive of May 17, 1954. In these 
circumstances, he felt that it would not be necessary for him to appear 
before the subcommittee. Senator Kefauver insisted on Mr. Arm- 
strong’s appearance.**' He presumed that the reason for Mr. Arm- 
strong’s reticence about testifying before a congressional committee 
with respect to a pending case had ceased to exist, since the Dixon- 
Yates contract had been cancelled by order of the President dated 
July 11, 1955.3 

a. The subcommittee’s hearing of July 12, 1955. Mr. Armstrong 
complied with the request and appeared before the subcommittee on 
July 12, 1955. When asked whether any member of the Executive 
department of the Government had communicated with him with 
reference to the postponement of the hearing, Chairman Armstrong 
respectfully refused to answer on the ground that the Commission 
was bound to respect the privileged and confidential nature of com- 
munications within the Executive branch of the Government.*® He 


298 Power Policy: Dixon-Yates Contract at 273-74, 326. 

299 Td. at 274. 

300 Td. at 327. 

301 [bid. 

302 Pyblic Papers of the Presidents, supra note 289, at 669 n.l; Nomination of 
Lewis L. Strauss at 244. 

803 Power Policy: Dixon-Yates Contract at 330-32. 
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adhered to this position when Senator Kefauver pointed to the quasi- 
judicial and independent functions of the Securities and Exchange 
Commission.** 

Senator Kefauver thereupon rephrased his question and asked: 










All I want to know is, did you receive any communication or did 
you talk with anyone in the White House, . . . or anyone else, first 
advising you that a vote was coming up in the House, a big adminis- 
tration matter in a close vote, that this testimony might affect what 
was going to go on on the Hill?%® 
































Mr. Armstrong adhered to his prior position,*” and did not change 
it when the President’s statement of August 17, 1954,°°" was brought 
to his attention.*° 

When Senator O’Mahoney sought to determine whether the post- 
ponement of the June 13, 1955 hearings had been pursuant to an order 
of the Chairman or of the Commission en banc, Mr. Armstrong : 
claimed that the Commission’s minutes were privileged,*® and for j 
the same reason refused to testify with respect to the events which 
occurred during the Commission’s meeting of June 13, 1955.5 At 
that juncture, the subcommittee decided to lay the ground for con- 
tempt proceedings and ordered all members of the Commission, the 
Secretary, the Hearing Examiner, the General Counsel, and the As- 
sistant General Counsel to appear before it the following morning.** 

b. The subcommittee’s hearing of July 13, 1955. When the sub- 
committee reconvened the following day, Mr. Armstrong produced 
an opinion of Attorney General Brownell, dated July 12, 1955.°” 
The opinion dealt with three problems: first, congressional review 
of matters pending before the Commission; second, the confidential 





804 Td. at 332-36. 
305 Td. at 336. 
306 Td. at 336-37. He added that by claiming the privilege he did not imply that 

there had been any such conversations. Id. at 336-37. See in this connection Senator 

O’Mahoney’s argument at 359-60, that the privilege would not excuse an answer, if 

there was no communication, indeed, that the privilege—if it should exist—“extends 

only to the refusal to disclose the nature of the communication.” Id. at 359-60. 

307 Supra pp. 682-83. 

308 Power Policy: Dixon-Yates Contract at 344-45, 367. When the subcommittee 
questioned the applicability of the doctrine of Executive privilege to the relations be- 
tween the Executive branch and an independent agency, Mr. Armstrong took the 
position that the privilege extended to the commission’s administrative duties, such as 
the scheduling of hearings. See, e.g., id. at 334, 342-43. 

309 Td. at 347-51. 

310 Td. at 363-64. 

811 Td. at 367-73. 

312 Td. at 378-79. 
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nature of communications within the Commission, and communica- 
tions between the Executive branch and the Commission with respect 
to administrative matters; and, third, communications between the 
Executive branch and the Commission with respect to non-adminis- 
trative matters. On the first point, the opinion agreed with the 
Commission that “it would not be consistent with the orderly conduct 
of the administrative processes” if “the manner in which the Com- 
mission is discharging its quasi-judicial functions on any pending ap- 
plication . . .” were subject to concurrent congressional review. It left 
the question of whether an application was still pending to the Com- 
mission’s determination. On the second point, the opinion ruled 
that the principles of the President’s letter of May 17, 1954, extended 
to the Commission; hence, that communications within the Com- 
mission were privileged,*"* as were communications from the Execu- 
tive branch to the Commission with respect to administrative matters. 
With respect to the third point, the matter directly in controversy, 
the Attorney General stated: 


You inquired specifically whether when a proceeding is pending 
before the Commission a request to the Commission for an adjourn- 
ment by someone in the Executive Branch outside the Commission 
is likewise covered. Because such a proceeding is quasi-judicial in 
nature, it is my opinion that such request would not be covered by 
the President’s letter of May 17, 1954, and once the proceeding 1s 
no longer pending before the Commission such information should, 
upon request, be made available by the Commission to an appropriate 
congressional committee. 


Mr. Armstrong thereupon testified,*** apparently on the basis of a 
prepared statement of facts,*** that on Saturday, June 11, 1955, he had 
received a telephone call from Governor Adams, the Assistant to the 
President, inquiring whether the Commission would consider a brief 
adjournment of the debt financing proceedings of the Mississippi Val- 
ley Generating Company matter. Governor Adams gave as his reason 
for the request that certain attorneys interested in the case, who were 


318 When analyzing the opinion with Mr. Armstrong, Senator O’Mahoney expressed 
full agreement with this portion. He pointed out that it would be impossible to main- 
tain discipline or any regularity of operation, “if questions could be asked with respect 
to communications within a Commission by members of the Commission with the em- 
ployees and others,” id. at 387, and, again, “You couldn’t operate if they weren't 
[privileged]. You couldn’t search your own mind if you couldn’t ask for argument upon 
matters.” Id. at 389. 

314 Td. at 379-80, 417-18. 

315 Td. at 418. 
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away from Washington, wanted to determine whether the United 
States should apply either to intervene or to participate as amicus 
curiae for the purpose of interposing objections to further testimony 
of the witnesses Linsley and Wenzell. Mr. Armstrong replied that he 
would be glad to transmit the request to the full Commission. On 
June 13, 1955, he stated the substance of this conversation to the 
Commission which voted to continue the hearing subject to further 
call by the Commission. On June 15, 1955, Mr. Armstrong received a 
further call from Governor Adams to the effect that the two govern- 
ment attorneys had decided that it would not be necessary for the 
United States to intervene or participate as amicus curiae in the debt 
financing proceedings. Upon receiving this advice, the Commission 
voted to direct the Hearing Examiner to resume the hearings. Mr. 
Armstrong stated that as soon as certified copies of the minutes of 
the two Commission actions would be ready, he would make them 
available to the subcommittee. He finally stated that although the 
debt financing proceedings were still pending and not yet formally 
disposed of, the Commission nevertheless determined that full disclos- 
ure at this time would be in the public interest.*** Upon questioning, 
Mr. Armstrong stated repeatedly that this statement contained the 
whole story and constituted a full disclosure of the events which re- 
sulted in the postponement of the hearings in the debt financing pro- 
ceedings,*"* and that this was “everything he [Governor Adams] said 
tome [Mr. Armstrong] on this matter, sir.” ** 


When Senator Kefauver inquired what Governor Adams had told 
Mr. Armstrong “about any other matter,” Mr. Armstrong replied 
that “anything on other matters” that Governor Adams had told him 
over the telephone was privileged according to the Attorney General’s 
opinion.*® Senator Kefauver thereupon took the position that accord- 
ing to that opinion, the subcommittee was entitled to know the 
reasons for the postponement, and that this included “the entire back- 
ground of the conversation with reference to the entire matter that 
you had with Mr. Adams,” *° in particular, whether in that conversa- 
tion there was any discussion of the appropriation bill then pending 


316 Td. at 380. 
817Td. at 380, 385, 389, 393. At 393-94, Mr. Armstrong testified that he could 

not remember the names of the attorneys who were considering intervention or partici- 

pation as amicus curiae by the United States. 

818 Td. at 418. 

319 Tbid. 

320 Tbid. 
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in the House of Representatives.*** Mr. Armstrong replied that he had 
answered fully with respect to the reasons for the request for a post- 
ponement of the hearings, and that any conversation with respect to 
the appropriation bill—if there was any***—would have related to a 
legislative matter pending before Congress, not to a proceeding pend- 
ing before the Commission.*** 

At Senator Kefauver’s request, Mr. Armstrong finally agreed to 
obtain another opinion of the Attorney General on the issue of 
whether he was permitted to testify with respect to the entire conver- 
sation he had with Governor Adams, with the exception of matters 
relating purely to questions of administration and housekeeping.*** 

c. The subcommittee’s hearing of July 20, 1955. On July 20, 
1955, Mr. Armstrong returned to the hearings and answered in the 
affirmative when asked whether he had conferred with the Attorney 
General and whether he was prepared 


to testify fully concerning all conferences, conversations, or meet- 
ings between officials or representatives of the SEC and officials or 
representatives of other agencies of the Government, including the 


White House, or with representatives of Middle South Utilities, 
the Southern Co., and the Mississippi Valley Generating Co.*° 


Mr. Armstrong thereupon testified that during the telephone con- 
versation of June 11, 1955, Governor Adams had stated:**° 


I have got another problem, too, this week, and that is the matter 
of the [TVA] appropriation before the House of Representatives. 


To which Mr. Armstrong answered: 


Well, I don’t know anything about that. It doesn’t concern the 
Commission. 


Governor Adams replied: 
That is right.**7 


321 Td. at 418-19. 

822 Td. at 419, 420. 

323 Td. at 418-20. 

824 Td. at 425-29. Originally, Mr. Armstrong took the position that there was no 
need to obtain such opinion, because his refusal to testify was clearly supported by the 
Attorney General’s letter of July 12, 1955. Id. at 420, 421, 425. 

825 Td. at 624. 

826 Td. at 624-25, 631. 

827 Id. at 634. Mr. Armstrong testified to the effect that he did not have the im- 
pression that there was any connection between the pendency of the appropriation bill 
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In addition, Mr. Armstrong was able to remember the names of the 
two government attorneys to whom Governor Adams had referred 
during the telephone conversation of June 11, 1955: they were At- 
torney General Brownell and Mr. Gerald Morgan, Special Counsel 
to the President.**® Mr. Armstrong also explained that in addition to 
the previously mentioned telephone conversations with Governor 
Adams of June 11 and 15, 1955,3*® there had been a third one on June 
13, 1955, during which he had reported the fact that the Commission 
had voted to postpone the hearing scheduled for that day. **° 

Senator Kefauver next asked Mr. Armstrong whether he had dis- 
cussed this matter with Governor Adams “since you have been called 
up here to testify.” *** Mr. Armstrong thereupon claimed that the 
answer to this question would be privileged on the basis of the Presi- 
dent’s letter of May 17, 1954, because it had nothing to do with the 
Dixon-Yates proceedings before the Commission but related to the 
pending congressional investigation.*” 

Senator Kefauver explained that it was the purpose of his question 
to discover—with reference to the weight to be given to Mr. Arm- 
strong’s testimony—whether there had been any agreement about the 
testimony he was going to give, and that the subcommittee was 
entitled to know about the existence and scope of such agreement, if 
any.*3 

When asked whether the answers given by him were in accordance 
with advice given to him by the Attorney General or Governor 
Adams, Mr. Armstrong replied that he had been advised by the De- 
partment of Justice that there were no objections to his testifying to 
his entire telephone conversation of June 11, 1955, with Governor 
Adams; with respect to the part of the question relating to advice 


in the House of Representatives and the urgency of postponing the hearing on the 
debt financing of the Dixon-Yates contract. 

328 Td. at 625-26, 628. 

329 Supra pp. 696-97. 

330 Power Policy: Dixon-Yates Contract at 632. 

331 Td. at 634. 

332 Td. at 635. Mr. Timbers, General Counsel of the Securities and Exchange Com- 
mission, elaborated on this point by claiming that the subject matter of the investiga- 
tion was to determine the manner in which the Commission discharged its quasi- 
judicial functions, not the manner in which it responded to the subcommittee’s 
investigation. Id. at 637. 

333 Id. at 636, 641. At 638, Senator Kefauver explained that he did not ask Mr. 
Armstrong for any confidential conversations with his counsel. He believed, however, 
that every court and every committee “is entitled to know who assisted in getting up 
statements about testimony, whether there was any agreement as to what the witness 
was going to testify, what the conversation was with reference to rehashing the testi- 
mony... .” 
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received from Governor Adams, he adhered, however, to his claim 
of privilege without conceding that he had received any advice from 
Governor Adams.*** At the suggestion of Senator Dirksen, the sub- 
committee dropped this line of questioning in order to give Mr. Arm- 
strong an opportunity to obtain a further ruling from the Attorney 
General as to whether the answer to this inquiry was privileged.** 

d. The subcommittee’s hearing of July 27, 1955. On July 27, 
1955, Mr. Armstrong stated to the subcommittee that subsequent to 
the hearing of July 20, 1955, he had consulted with Mr. Gerald Mor- 
gan, Special Counsel to the President, on the question of the privileged 
nature of his, Armstrong’s, conversations with Presidential Assistant 
Adams, and that Mr. Morgan had discussed the matter with the At- 
torney General, who ruled that Mr. Armstrong should have testified 
to the fact, i.e., the existence of a conversation between Mr. Arm- 
strong and Governor Adams, but that he was not at liberty to testify 
with respect to matters discussed during that conversation.*** Mr. 
Armstrong, upon further questioning, testified that he had a conversa- 
tion with Governor Adams on July 13, 1955,*** with reference to the 
testimony he—Armstrong—was to give to the Committee.*** He re- 
fused, however, on advice of the President’s Special Counsel, to dis- 
close what Mr. Adams had told him.**® He stated, nevertheless, that 
the conversation he was forbidden to divulge had nothing to do with 
the Dixon-Yates proceedings before the Commission.**° 

General Counsel Timbers indicated that the Armstrong-Adams 
conversation of July 13, 1955, was prompted by the subcommittee’s 
request to obtain the Attorney General’s opinion on the scope of the 
asserted privilege. Since the Attorney General renders opinions to 
the heads of the independent agencies only at the request of the Presi- 
dent, it was necessary for Mr. Armstrong to contact Mr. Adams in 
order to comply with the subcommittee’s instructions.*** Mr. Timbers 
intimated that communications between government officials relative 
to the procurement of an Opinion of the Attorney General did not 
have to be disclosed to Congress.*” 

334 Td. at 641-47. 

335 Id. at 636, 638, 674. 

336 Td. at 751. 

337 Id. at 755. Mr. Armstrong testified that he had received a call from Governor 
Adams during the recess of the July 13, 1955 hearings. Ibid. 

838 Td. at 752, 753. 

339 Thid. 

340 Td. at 756. 


341 Td. at 766-67. 
342 Id. at 766. “Now I think that will go a long way . . . to explain the reason we 
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2. Presidential Assistant Sherman Adams refusal to testify before the 
Committee 


In view of Mr. Armstrong’s testimony of July 12 and 13, 1955, 
Senator Kefauver felt “that Mr. Sherman Adams might want to make 
a statement before the committee... .” *** The three members of the 
subcommittee*** therefore invited Governor Adams to appear before 
them “since your name has already been mentioned” and to testify 
with respect to his request for the postponement of the June 13, 1955 
hearing on the Dixon-Yates equity financing, and to certain other 
conferences he had had with the Chairman of the Securities and Ex- 
change Commission relating to the Dixon-Yates contract, the sub- 
committee’s opinion being that these communications were not privi- 
leged, and that, in any event, any privilege that might have existed 
had been waived by the President at his August 1954 news con- 
ference.*** 


Governor Adams refused to comply with this invitation. In his 
reply dated July 21, 1955, he took the position that Mr. Armstrong 
already had testified fully before the subcommittee about the post- 
ponement of the hearing scheduled for June 13, 1955, and, if the other 
communications in which the subcommittee was interested were not 
privileged, it could obtain the facts through the testimony of the 
Chairmen of the Commissions involved. The letter concluded: 


Since every fact as to which I might give testimony either has been 
or could be testified to fully by other responsible Government offi- 
cials, and because of my officicl and confidential relationship to the 
President, I respectfully decline the subcommittee’s invitation. 


Senator Kefauver requested Governor Adams to reconsider his 
refusal to appear and testify. In his letter, dated July 22, 1955,*47 he 
pointed to the fact that the witnesses for the Bureau of the Budget,*** 
the Securities and Exchange Commission,** and the Atomic Energy 
Commission®® had not testified freely, that “evidence before this sub- 


have taken the position that the conversations between Mr. Armstrong and Mr. Adams 
should not be divulged.” See also 769. 

343 Td. at 618. 

344 Senators Kefauver, O’Mahoney, and Langer. Id. at 619. 

845 Td. at 619. 

346 Id. at 676. 

347 Td. at 728-29. 

348 See pp. 690-93 supra. 

349 See pp. 693-700 supra. 

350 See pp. 706-07 infra. 
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committee raises extremely serious questions with respect to the activi- 
ties of high officials of the Government,” and that in “view of these 
facts, it is critically important from your standpoint as well as the 
committee’s that the Congress and the American people have the full 
and true story ....” The tenor of the letter was epitomized in the 


following paragraph: 


In these circumstances a claim of privilege is tantamount to 
suppression of evidence of possible crime and corruption. Not even 
the privilege of attorney-client can be used for such a nefarious 
purpose. Certainly officials of the Government itself cannot and 
should not assert privilege where the result would be the suppres- 
sion of evidence which would show corruption and deception in a 
matter involving millions of dollars of public funds. The position 
which you, Mr. Armstrong, Mr. Hughes, and Admiral Strauss have 
taken is a repudiation of the President’s promise to the American 
people, that all the facts surrounding the Dixon-Yates matter would 
be made public. 


Governor Adams replied on July 26, 1955, to the effect that in his 
letter of July 21st he had made his “position clear and that position 
has not changed.” *** 


351 Power Policy: Dixon-Yates Contract at 779. This letter was received by the 
subcommittee on July 29, 1955. Ibid. 

In another context, however, Governor Adams subsequently relaxed his position, In 
1958, a subcommittee of the House Committee on Interstate and Foreign Commerce 
sought to investigate charges that Governor Adams had intervened before the Federal 
Trade Commission and the Securities and Exchange Commission on behalf of one 
Bernard Goldfine. A subpoena demanding the production of all documents relating 
to expenditures made by Goldfine on behalf of all government officials served on 
Mr. Goldfine’s confidential secretary was disobeyed. Hearings on Investigation of 
Regulatory Commissions and Agencies Before a Subcommittee of the House Commit- 
tee on Interstate and Foreign Commerce, 85th Cong., 2d Sess. 3464-70, 3474-77. Sub- 
sequently, however, the subcommittee produced hotel records showing that Governor 
Adams had stayed at certain hotels at Mr. Goldfine’s expense. Id. at 3484-89, 3594- 
3605. Governor Adams thereupon wrote to the subcommittee complaining about the 
disclosure of the hotel records and felt that he should set the record straight. He 
explained that he was an old friend of the Goldfine family, but admitted that he once 
had made a telephone call to the Chairman of the F.T.C. in connection with a matter 
in which Mr. Goldfine was interested, and that he once asked the Special Counsel to 
the President to discuss one of Mr. Goldfine’s problems with the General Counsel of 
the S.E.C. He denied that he ever used influence on behalf of Goldfine. Id. at 3591- 
93. In reply to a suggestion of the subcommittee’s chairman, id. at 3593, Governor 
Adams asked for an opportunity to appear before the subcommittee. Id. at 3712. His 
testimony, given on June 17, 1958, id. at 3712-40, repeatedly mentioned the pertinent 
conversations he had with the Chairman of the Federal Trade Commission. Id. at 
3720, 3727. Similarly, the Chairman of the Federal Trade Commission testified about 
his conversations with Governor Adams. Id. at 3689-90, 3694; see also in this con- 
nection H.R. Rep. No. 2711, 85th Cong., 2d Sess. 46-50 (1958). 
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3. The President’s news conference of July 27, 1955 


At the news conference of July 27, 1955, President Eisenhower 
was asked whether he had any comments on the charge that Governor 
Adams had intervened before a quasi-judicial body, and whether he 
believed that the directions he had given in the preceding summer 
for the disclosure of the complete record in the case were carried out 
by the agencies concerned. The President replied*** with respect to 
the first question: 


I looked into this only to this extent: I am sure the head of the Com- 
mission has given the entire story. I understand he is back before the 
committee, and certainly if he has omitted any details, he should give 
them now. 

I believe that Governor Adams has informed the Senate Com- 
mittee that he hasn’t a single detail to add; that the story has been 
told and that is all there is to it. 


The answer to the second question was: 


I have gotten back Mr. Dodge who was Director of the Budget when 
all this was done, when the 1954, I believe, policy on this whole 
proposition was made, and his is going down before one of the 
committees. .. . 

. . . With instructions to do this: to tell every possible item that 
has anything whatsoever to bear on Dixon-Yates, and see whether 
we can get the whole list of information properly coordinated and 
placed before the people that are investigating it.%°% 


Later the President amplified this statement: 


... 1 said Mr. Dodge, who initiated this whole thing, is going down 
before the committee to again begin the process of taking this thing 
from its inception and following it through until he turned over to 
Mr. Hughes; and I believe that Mr. Hughes is to be there if they 
want him again. 

Now, they can tell the entire story, and I don’t know exactly such 


details as that. How could I be expected to know? I never heard of 
it.354 


at ame Papers of the Presidents of the United States. Dwight D. Eisenhower, 
, 736. 


358 Id. at 736-37. 


ae Id. at 743. For a compilation of the President’s pertinent statements, see Nomi- 
nation of Lewis L. Strauss at 346-49. 
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4. The nomination of Mr. Armstrong to be Assistant Secretary of 
the Navy 


The circumstances surrounding Governor Adams’ request to Mr. 
Armstrong to cause the postponement of the hearings on the Dixon- 
Yates debt financing, and Mr. Armstrong’s various claims of privilege 
related thereto, were considered by the Senate Committee on Armed 
Services and by the Senate itself in connection with the nomination 
of Mr. Armstrong to the position of Assistant Secretary of the Navy 
in the Spring of 1957. 


a. The proceedings before the Senate Committee on Armed Serv- 
ices. During the hearings before the Senate Committee on Armed 
Services on Mr. Armstrong’s nomination, Senator Kefauver objected 
to the confirmation.** After reviewing Mr. Armstrong’s testimony 
before the Subcommittee on Antitrust and Monopoly,*** he summed 
up his position as follows: 


. .. my point is that Mr. Armstrong did not live up to his trust in 
allowing Sherman Adams or somebody else to have him a 
a hearing without notice, without giving reasons; and he did not 
live up to his trust in allowing the SEC to be used, keeping informa- 
tion from getting to the House of Representatives which would 
affect legislation there, which they had a right to know. 

And, after having told our committee on three occasions that he 
had told the whole story, he came back and told more and more of 
it and then finally, in the end, pleaded executive privilege all over 
again. That is the story. 

I think it should be borne in mind that the Securities and Exchange 
Commission is a creature of Congress, it is a quasi-judicial agency. 
And my feeling is that anyone who would allow this procedure, and 
then refused to testify and pleaded executive privilege, and not 
telling about it, to say that he told the story, and then every time 
it develops that he had not told the full facts, simply is not worthy 
to be confirmed to this high office.*** 


Mr. Armstrong explained with respect to his June 11, 1955 con- 
versation with Governor Adams that he had made full and complete 
disclosure of the matters relating to the quasi-judicial functions of 


855 See Nomination of J. Sinclair Armstrong to be Assistant Secretary of the Navy. 
Hearing Before the Senate Committee on Armed Services, 85th Cong., Ist Sess. 
(1957). 

356 Td. at 5-13. 

357 Id. at 6-12. 

358 Td. at 13. 
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the Commission. As to matters not pertinent to those functions, he 
felt the Attorney General’s letter of July 12, 1955, had ruled that they 
were privileged, and he therefore did not consider himself free to 
testify on those issues. However, when he later was advised by the 
Attorney General that he was authorized to disclose also those parts 
of the conversation, he did so in full.**® Senator Russell indicated 
that he was concerned less about this particular incident than about 
the general problem that independent agencies consult with the 
Attorney General about the scope of their privilege and consider 
themselves bound by his views.*® The subcommittee reported favor- 
ably on the nomination of Mr. Armstrong by a vote of 9 to 1.°* 


b. The proceedings on the floor of the Senate.*** Senator Kefau- 
ver continued his opposition to Mr. Armstrong’s nomination on the 
floor of the Senate.*** Here, however, he stressed his charges that 
Mr. Armstrong had permitted the Executive branch to interfere with 
the quasi-judicial functions of the Securities and Exchange Commis- 
sion, and placed less emphasis on Mr. Armstrong’s repeated claim of 
privilege.*** During the following debate, a number of Senators 
speaking in favor of Mr. Armstrong’s confirmation raised the ques- 
tion of whether it was proper for the Chairman of an independent 
agency to seek, and be guided by, the opinion of the Attorney Gener- 
al on the question of executive privilege. They felt, however, that 
Mr. Armstrong could not be blamed for this in the circumstances, 
since the subcommittee itself had recommended that procedure.** 
The Senate confirmed Mr. Armstrong’s nomination to be an Assistant 
Secretary of the Navy.*® 


359 Id. at 17-19. When asked why the reasons for the cancellation of the June 13, 
1955 hearing had been withheld from the attorneys participating in the proceedings, 
Mr. Armstrong answered that to give out that information would not have been ap- 
propriate “Because the request had come from a person with respect to whom the 
executive privilege pertained.” Id. at 22. 

360 Td. at 34. 

361 Td. at 36. 

362 103 Cong. Rec. 7511-25 (1957). 

863 For his statement, see 103 Cong. Rec. 7511-18 (1957). 

364 This point was mentioned relatively briefly at 103 Cong. Rec. 7517 (1957). 

865 103 Cong. Rec. 7518 (1957) (remarks of Senator Saltonstall) ; 103 Cong. Rec. 
7521 (1957) (remarks of Senator Chase) ; 103 Cong. Rec. 7524 (1957) (remarks of 
Senator Barrett). For Senator Kefauver’s reply, see 103 Cong. Rec. 7524 (1957). 

Senator Dirksen also made the point that if the members of the Subcommittee on 
Antitrust and Monopoly felt that its hearings had disclosed improprieties on the part 
of Mr. Armstrong, they should have filed charges against him forthwith, rather than 
present them two years later in connection with his nomination to another office. 
103 Cong. Rec. 7522, 7524-25 (1957). 

366 103 Cong. Rec. 7525 (1957). 
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C. The Atomic Energy Commission 


1. The request for documents and the testimony of General Fields 


On July 18, 1955, the subcommittee investigating the Dixon-Yates 
contract requested the Atomic Energy Commission to produce cer- 
tain papers relating to that transaction. General Fields, the General 
Manager of the Commission, replied on July 21, 1955, that the docu- 
ments to which reference had been made 


constitute internal working papers within the Commission and reflect 
staff discussion prior to final action. They do not constitute official 
actions by a Government agency or a Government official. I hope 
you will appreciate, therefore, that they constitute privileged com- 
munications within the executive branch under the well-recognized 
doctrine of separation of powers, a principle which was recently 
reiterated by the President. Under the circumstances, therefore, the 
Commission has instructed me to advise you that we must respect- 
fully decline to comply with your request. 

However, I can provide you with information on Adolphe H. 
Wenzel] and Paul L. Miller of the First Boston Corp. that has pre- 


viously been furnished by the Joint Committee on Atomic Energy 
367 


The subcommittee apparently was satisfied with the information 
on Messrs. Wenzell and Miller contained in the letter, and conse- 
quently did not question at that time whether the claim of privilege 
violated the instructions the President gave at his news conference of 


August 17, 1954. 


However, when Senator Kefauver asked for the original of a docu- 
ment summarized in the Commission’s letter of July 21, 1955, General 
Fields claimed that the original was privileged.*** Again, when 
General Fields was asked whether during the formulation of the July 
21, 1955 letter there had been any discussion with persons outside the 
Atomic Energy Commission, he was instructed by the Commission’s 
General Counsel to refuse to answer the question on the basis of the 
President’s directive of May 17, 1954.5 Senator Kefauver argued 
that the President had waived the privilege at the August 1954 press 
conference,*° while Senator O’Mahoney took the position that the 


367 Power Policy: Dixon-Yates Contract at 684. 
368 Td. at 693, 

369 Td. at 693-94. 

370 Td. at 694, 696, 
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doctrine of executive privilege was totally inapplicable to the inde- 
pendent agencies.*"* The witness reluctantly complied with the in- 
structions he had received from his agency’s General Counsel, al- 
though he personally believed that this information should be re- 
vealed.°” 


2. Admiral Strauss appearance before the subcommittee on Decem- 
ber 5, 1955 


On July 11, 1955, President Eisenhower directed the cancellation 
of the Dixon-Yates contract.*** For the next several months discus- 
sions went on within the Government and with the Dixon-Yates in- 
terests about the Government’s possible liability for damages.** On 
November 15, 1955, the General Counsel of the Atomic Energy Com- 
mission submitted an opinion in which he concluded that in view of 
Mr. Wenzell’s conflict of interest “there is a substantial question as 
to the validity of the contract which can only be settled in the 
courts.” 7° On the basis of this opinion, the Commission, on Novem- 
ber 23, 1955, repudiated the Dixon-Yates contract outright and dis- 
claimed any liability for cancellation fees.*” 


On December 5, 1955, Admiral Lewis L. Strauss, Chairman of the 
Atomic Energy Commission, appeared before the subcommittee.*” 
The subcommittee sought to ascertain the circumstances surrounding 
the final repudiation of the Dixon-Yates contract,®”* and finally asked 
Admiral Strauss whether he had discussed the problem with Governor 
Adams. Admiral Strauss replied that he would 


have to respectfully decline to reply to a question as to discussions 
within the executive branch that I may have had, or even to imply 
that I had any by declining to be responsive to you on that ques- 
tion.37° 


371 Td. at 694-95; see also 728. 
872 Td. at 696. For another invocation of privilege by this witness, see id. at 727. 


3873 See note 302 supra; see also Mississippi Valley Generating Co. v. United States, 
175 F. Supp. 505, 538 (Ct. Cl. 1959), rev’d, 364 U.S. 520 (1961) ; and Nomination of 
Lewis L. Strauss at 244. 


3874 See Mississippi Valley Generating Co. v. United States, 175 F. Supp. 505, 538-39 
(Ct. Cl. 1959), rev’d, 364 U.S. 520 (1961) ; Nomination of Lewis L. Strauss at 248-51. 

375 Power Policy: Dixon-Yates Contract at 1128-31. 

376 Td. at 1127; Nomination of Lewis L. Strauss at 251. 

877 Power Policy: Dixon-Yates Contract at 1126, 1131. 

878 Td. at 1142-49. 

879 Td. at 1149. 
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He amplified that his refusal was based on the concept of the separa- 
tion of powers which 


enables the individuals in the executive branch of the Government 
to confer without inquiry as to their conferences.*?®° 


When reminded that he had testified as to his conferences with Mr. 
Hughes, the Director of the Budget, Admiral Strauss replied: 


I said that I notified Mr. Hughes. It was different—**! (Emphasis 
added.) 


He was willing to state whether or not he had notified Governor 
Adams, but could not remember whether he had done so.**? On the 
other hand, he claimed privilege with respect to any conversations he 
might 


have had with any of the assistants to the President or any other 
. @ - . 
‘a in the executive branch of the Government which did not 


ear upon or contribute to the action of the Commission. . . .38% 


Later on Senator Kefauver suggested that since admittedly the Atomic 
Energy Commission had been directed to enter into the negotiations 
which led to the Dixon-Yates contract, it would be natural that the 
Commission would have notified the White House that it had dis- 
covered a possibility of fraud and refused to recognize liability for 
that reason.*** Admiral Strauss replied: 


I think that is a proper inference, but I cannot, with respect to the 
point I made a few moments ago, testify as to whether it was done 
or not, Senator.%*5 


When asked whether he claimed privilege at his own motion or 
volition, Admiral Strauss explained: 


Yes, Senator; because as I have been taught, the Constitution of the 
United States is based, among other things, on the separation of 


880 Thid. 
381 Tbid. 
382 Tbid. 
383 Thid. 
384 Td. at 1152. 
385 Tbid. 
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powers, and I have more respect for the Constitution than I have for 
most documents. 

I would hate any action of mine, even at the price of your dis- 
pleasure, to in any way impair, by setting a precedent, the standing 
of that document.*¢ 


Again, when Senator O’Mahoney asked Admiral Strauss: 


Did you give him [the President] any information about Mr. Wen- 
zell’s position? 


Admiral Strauss replied: 


I have never discussed—I am car! i I can’t testify as to any conver- 
sations I have had with the President, Senator.*8* 


And a little later to a similar question: 


With great respect, again, may I request you to permit me not to 
testify and not to press me on the conversation with the President.**8 


The discussion then shifted to the President’s statement, made dur- 
ing the news conference of June 29, 1955, to the effect that Mr. 
Wenzell had no connection with the Dixon-Yates contract, which 
statement had to be corrected by a subsequent release by Press Secre- 
tary Hagerty.**? Senator O’Mahoney took the position that 


obviously, the President was not advised correctly as to the facts by 
his advisers... . 


and argued 


386 Td. at 1153. Admiral Strauss replied in the affirmative to Senator O’Mahoney’s 
question whether his judgment as to what is privileged and what is not privileged was 
his own. Id. at 1156. 

In this connection a colloquy developed between the subcommittee and Mr. Mitchell, 
General Counsel of the Atomic Energy Commission, about the question whether the 
Executive privilege may be claimed where the Congress seeks to investigate fraud or 
misconduct. In the course of the discussion, Senator O’Mahoney asked Mr. Mitchell 
whether he had advised Admiral Strauss as to whether he could claim privilege. Mr. 
Mitchell thereupon claimed the attorney-client privilege. When Senator Kefauver 
raised the question of whether Mr. Mitchell was the attorney for Admiral Strauss, the 
Government, or the Atomic Energy Commission, Admiral Strauss waived the privilege. 
Mr. Mitchell thereupon testified that he had not advised Admiral Strauss on the ques- 
tion of privilege. Id. at 1155. 

887 Td. at 1157. 

888 Td. at 1158. 

389 Supra pp. 692-93. 
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if in the executive department of the Government there should be 
found, or there should exist a group of individuals who conceal the 
facts from the President, seeking to bring about the sort of contract 
that the Dixon-Yates contract turned out to be, and then refused to 
testify before a Senate committee with respect to the facts, even 
though it was clear that the President had been misled, I say to you, 
sir, that no privilege exists.5*° 


Admiral Strauss denied that the President’s statement at the June 
29, 1955 news conference had been incorrect. In any event, he felt 
that at that time neither the Bureau of the Budget nor he had been 
aware of Mr. Wenzell’s conflict of interest and that there was “no 
reason in the world that the President should have known about it.” 3" 
However, when asked whether he had advised anyone in the White 
House that he was disclaiming responsibility in connection with the 
Dixon-Yates contract because of the possible conflict of interest, Ad- 
miral Strauss answered: 


Senator, on penalty of whatever may be the penalty, I will claim 
privilege thereunder the doctrine of the separation of powers. | 
recognize that a forthright answer to your question seems impor- 
tant. It may be most important from the point of view of the 
history of this constitutional question and I will have to take the 
consequences, however unpleasant they may be.*%? 


He testified, however, that he had not assisted in the preparation of 
Mr. Hagerty’s press release.** 

Senator O’Mahoney then reverted to the question of whether the 
doctrine of executive privilege was applicable to the relations between 
the Executive branch and the independent agencies, which he con- 
sidered to be essentially arms of the Congress. Admiral Strauss replied 
that the Atomic Energy Commission was also an arm of the Executive 
branch and that the Joint Committee on Atomic Energy itself on at 
least three occasions had refused to press the Commission for infor- 
mation.®** He continued: 


. .. the whole business of Government would grind to a halt if all 
conversations between members of the executive branch were 


890 Power Policy: Dixon-Yates Contract at 1160. 
391 bid. 

392 Tbid. 

393 Tbid. 

394 Td. at 1161-62. 





EXECUTIVE PRIVILEGE 1953-1960 711 


subject to inspection and review. It would mean that we could 
only communicate by telepathy. 

Invariably these reports contain the opinions of the staff and of 
the other members of the administration with whom one consults. 
These opinions frequently contain personalities. They are not in- 
frequently a result of debate and consultation exchange. 

It would be grossly unfair to expose such communications and 
advices to the general public view. In a business, it would be im- 
possible to conduct its affairs on any such ony seep 

Now, it is not because of the practicability of such a division that 
I take this position, and I realize, Senator, that in taking it I am 
really putting myself in jeopardy. I know that, and I am unhappily 
conscious of it, but it is because of the fact that I believe that a 
great constitutional issue is at stake. 

If I am wrong, I will have to pay the penalty. I would certainly 
say this: There is no disposition on the part of myself or any of 
the witnesses for the Commission to fail to testify on any substantive 
matter about this contract.®* 


Senator Kefauver then raised the issue of waiver of the executive 
privilege, referring to the President’s repeated statements that there 
should be full disclosure of everything connected with the Dixon- 


Yates contract.*** Admiral Strauss, however, adhered to the position 
that 


a conversation between myself and an aide to the President or the 
President is a privileged conversation as long as I am a member of the 
Atomic Energy Commission.3%8 


And when he was advised that Chairman Armstrong of the Securities 
and Exchange Commission had taken a similar position, but that the 
Attorney General had not backed him up,** Admiral Strauss replied: 


If I am advised that I have no privilege by the Attorney General, 
I might still feel that my construction of the Constitution was one 


395 For a discussion of the question whether business considerations of secrecy have 
any place in government, see H.R. Rep. No. 1884, 85th Cong., 2d Sess. 5-6 (1958). 

396 Power Policy: Dixon-Yates Contract at 1162-63. 

397 See in this connection Senator Dirksen’s statement that he doubted very much 
that the President’s directive to make all information available amounted to a waiver 
of privilege. Power Policy: Dixon-Yates Contract at 1169. 

= Power Policy: Dixon-Yates Contract at 1163. He also repeated his position that 
his refusal to testify did not amount to a concession that there were any such conver- 
sations. Ibid. 

399 Thid. 





THE GEORGE WASHINGTON LAW REVIEW 


by which I should abide, but I have not received any such instruc- 
tion and I have not asked for it.*°° 


3. The nomination of Admiral Strauss to be Secretary of Commerce 


Admiral Strauss’ apprehensions that he might have to suffer for his 
invocation of executive privilege with respect to any conversations 
with the President or with Governor Adams did not materialize im- 
mediately. However, his failure to testify on this occasion was one 
of the considerations which caused the Senate some 31, years later 
to reject his nomination to become Secretary of Commerce. 

a. The proceedings before the Senate Committee on Interstate and 
Foreign Commerce.*" During the extended hearings on the nomina- 
tion of Admiral Strauss to be Secretary of Commerce,*°? Admiral 
Strauss’ invocation of executive privilege during the Dixon-Yates 
hearings repeatedly came up for discussion. Senator Kefauver, the 
main opponent to Admiral Strauss’ confirmation, included among his 
attacks on the nominee the letter of the Atomic Energy Commission 
dated July 21, 1955, refusing to make available to the subcommittee 


certain documents, and Admiral Strauss’ refusals to testify during the 
December 5, 1955 hearings. 

While testifying in rebuttal to Senator Kefauver’s charges pertain- 
ing to this issue,*°* Admiral Strauss explained that he had not pleaded 
a privilege but that he had declined to answer 


on the doctrine of the separation of powers. I pointed out, or I 
think I pointed out, the fact that the Attorneys General, for a long 
period of years, from Washington’s time on, had given such as- 
surances to the President; and I believe with few exceptions, most 


400 Td. at 1163-64. Admiral Strauss agreed to ask for the Attorney General’s opinion. 
Id. at 1164. Later again, however, he indicated that if the Attorney General said that 
he should answer, he, Admiral Strauss, would stand upon his own interpretation of the 
Constitution, and would not answer. Id. at 1200. Admiral Strauss requested the At- 
torney General’s advice on December 8, 1955. The files of the Atomic Energy Com- 
mission do not indicate whether a reply ever was received. Nomination of Lewis L. 
Strauss at 342-43. 

At this stage of the hearings, Senator Kefauver asked Mr. Mitchell, the General 
Counsel of the Atomic Energy Commission, for the names of the members on his staff 
who had worked on the opinion relating to the validity of the Dixon-Yates contract. 
Mr. Mitchell respectfully indicated that he was not free to indicate who they were 
and adhered to that position when strongly urged to reply. He also refused to answer 
whether a certain named attorney had done any work on that opinion. Power Policy: 
Dixon-Yates Contract at 1164-67. 

401 Nomination of Lewis L. Strauss. 

402 The printed hearings are 1128 pages long. 

403 Nomination of Lewis L. Strauss at 337-46. 
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Presidents had had this kind of difference of opinion with the legis- 
lative branch. 

It seems to me that it would be as improper as if the President 
were to ask you what you were just discussing with Senator Butler, 
or to ask you for your communications with Senator Magnuson. 

Therefore, I said that I respectfully decline to answer that. I said: 


If you want to know how this contract came to be entered 
into, I have no hesitation in telling you, it is in the record. It 
was at the direction of the President. It was terminated at the 
direction of the President. But what was said, if anything was 
said, it seems to me, should not be asked by you. 


I said if there is a penalty involved in my not replying, I would 
rather accept that penalty than violate in my small way this great 
principle. I have been brought up to believe in it as a schoolboy, and 
I do very strongly.*”* 


Admiral Strauss agreed with the suggestion made by Senator Cot- 
ton that he had not claimed privilege for himself but for the Presi- 
dent.*” 

The Committee then questioned Admiral Strauss on two issues: 
first, about his remark that he would not answer, even if the Attorney 
General should rule to the contrary, and, second, on the question of 
whether the President’s statements that there should be full disclosure 
of all matters relating to the Dixon-Yates contract had amounted to a 
waiver of his privilege. 

When asked whether he still adhered to his statement that he would 
not comply with a ruling of the Attorney General that he should 
answer the Committee, Admiral Strauss answered in the affirmative.*” 
He explained: 


I still believe the things I was taught as a boy and as a young man 
are fundamental. I can quote—I have the articles of the Constitution 
here, they are so simple and clear, they don’t require any interpreta- 
tion.4°7 


Committee counsel maintained that by making his own interpreta- 
tions Admiral Strauss set himself up above the law in his dealings with 


404 Td. at 337-38. 

405 Id. at 338. 

406 Thid. 

407 Tbid. Admiral Strauss did not have a formal legal education. Id. at 344; 105 
Cong. Rec. 10655 (1959) (remarks of Senator Clark) ; 105 Cong. Rec. 10911-12 (1959) 
a of Senator O’Mahoney) ; 105 Cong. Rec. 11210 (1959) (remarks of Senator 

id). 
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Congress.*° To this, Admiral Strauss replied that the President’s 
privilege with respect to conversations with himself or his personal 
assistant could be waived only by the President himself, and not by 
anyone else.*” 

During the following colloquy, Senator McGee hinted that Admi- 
ral Strauss, being the head of an independent agency, might have 
hesitated to consult the Attorney General on the scope of his rights 
and privileges. Admiral Strauss rejected that suggestion and explained 
that he regarded the matter of privilege as fundamental and would 
not consider decisive the Attorney General’s advice on this issue any 
more than on the question of whether he should give an honest an- 
swer.*!° 

Thereafter, Admiral Strauss advised the Committee that if and 
when he should be confirmed as Secretary of Commerce, he would 
supply voluntarily all records that the Committee might request, 


but I do not, and you should know it, I do not intend to respond to 
any request, if you make it, for the substance of a conversation, or 
the details of a conversation, that 1 may have with the President 
without his express concurrence, and if this is a disqualification, you 
should know it.*!! 


When the Committee Chairman, Senator Magnuson, indicated that 
most of Admiral Strauss’ refusals to testify related to conversations 
with Governor Adams, and not with the President, and with other 
people in the White House, Admiral Strauss argued that they also fell 
within the inhibition because they were “extensions of his [the 


President’s| personality.” *!” 
P y 


Senator Hartke agreed with Admiral Strauss on the proposition that 
it is usually proper to claim that conversations with the President and 
his principal assistants are privileged. However, he was “disturbed” 
about situations in which such conversations involved conflicts of 
interest or the possible violation of criminal statutes. He continued: 


... 1 think, then, there comes a realm where there is also an obliga- 
tion to the legislative body to reveal to them such facts so they can 


408 Nomination of Lewis L. Strauss at 338. 

409 Thid. 

410 Td. at 342. Actually Admiral Strauss, complying with the request of the Sub- 
committee on Antitrust and Monopoly, sought the advice of the Attorney General on 
December 8, 1955. See note 400 supra. 

411 Nomination of Lewis L. Strauss at 343. 

412 Tbid. 
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make, within their own realm, a proper determination as to certain 
activities within the Government... .*%% 


Admiral Strauss conceded that, not knowing the law, he was not 
equipped to answer the question whether the doctrine of separation of 

wers overrode the need to prosecute violations of the criminal law, 
and that he would seek the President’s advice in such a contingency. 
Senator Hartke asked whether, in such a dilemma, he might seek the 
guidance of the Attorney General. Admiral Strauss rejected this sug- 
gestion on the ground that the doctrine of the separation of powers 
was too deeply ingrained in him to be waived by anyone; but agreed 
that he would submit to the rulings of the Supreme Court. Senator 
Scott then stated that the Supreme Court frequently had ruled that 
conversations with the President were not available to the Legislative 
and Judicial branches of the Government whatever any Attorney 
General might say. Chairman Magnuson directed that the record 
show 


. . . the Attorney General has often made rulings on this matter. 
The Supreme Court, as far as I know, has not.*!* 


In connection with the other issue, viz., whether the President had 
waived his privilege with respect to all matters relating to the Dixon- 
Yates contract, Committee counsel reminded Admiral Strauss of the 
President’s statement made at his news conference of August 17, 
1954; 415 


Any one of you here present might singly or in an investigation 
group, go to the Bureau of the Budget, to the chief of the Atomic 
Energy Commission, and get the complete record from the inception 
of the idea to this very minute, and it was all yours .... 


and asked him whether it was not reasonable to interpret it as the 
President’s waiver of immunity which could not be countermanded 
by the President’s subordinates.*”® 

Admiral Strauss replied he did not consider the President’s state- 
ment a waiver authorizing him to repeat a conversation with the 


413 Tbid. 

*14Td. at 344-45, 

415 Supra p. 691. 

416 Nomination of Lewis L. Strauss at 339. 
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President.” He took the position that the President’s statement 
directed that all documents be made public,—that the subcommittee 
got the complete record that was down in black and white—but that 
the President did not refer to conversations with himself or members 
of his personal staff.*** 

The Senate Committee on Interstate and F oreign Commerce rec- 
ommended Admiral Strauss’ confirmation by a vote of 9 to 8. With 
respect to the issues here involved, the majority report concluded 
that, on the whole, “the nominee showed great diligence in keeping 
the Congress informed.” *® The minority felt otherwise; it took the 
position: 


The hearings disclose that there are many unresolved questions that 
indicate, we believe, a great deal more knowledge on the part of 
Mr. Strauss, than he has yet revealed.**° 


Senator Monroney’s “Separate Minority View” concluded as fol- 
lows: 


I conceive it to be basic to democratic government that the people, 
and their elected representatives in the Congress, are entitled to 
receive from the officials of the executive branch, not merely literal 
truth, but full information, freely given without design to soothe, to 
confuse, or to divert. Because I am convinced that this cannot be 
expected of Mr. Strauss, I do not believe that it is in the public 
interest that he be confirmed as Secretary of Commerce.**4 


b. The debate on the floor of the Senate. After a debate which 
lasted from June 54” to June 18, 1959, the Senate rejected the nomi- 
nation of Admiral Strauss to be Secretary of Commerce by a vote of 
49 to 46.47 Among the numerous charges levelled against Admiral 


417 Nomination of Lewis L. Strauss at 339. In this he was supported by Senator 
Butler, who said that he had attended a number of White House conferences in the 
Summer of 1955, dealing with the question of Executive privilege in relation to the 
Dixon-Yates hearings, trying to determine what would and what would not violate 
the privilege, and that neither the President nor the Attorney General had relaxed the 
President’s privilege. Ibid. 

418 Td. at 339-40. 

419 105 Cong. Rec. 9983 (1959). 

420 Id. at 9986. The additional views of Senator Magnuson were to the same effect. 
Id. at 9987. The minority report also quoted from a letter of Senator O’Mahoney to 
the Editor of the Washington Post: “In the Dixon-Yates case Mr. Strauss denied the 
Judiciary Committee of the U.S. Senate information with respect to the negotiations 
after the President had indicated his desire to have a full disclosure made.” Id. at 9986. 

421105 Cong. Rec. 9987 (1959). 

422 105 Cong. Rec. 9979 (1959). 

422a 105 Cong. Rec. 11257 (1959). 
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Strauss*** were his refusals to testify during the Dixon-Yates hearings 


and his explanations thereof before the Senate Committee on Inter- 
state and Foreign Commerce. Several Senators indeed indicated that 
these two issues were the most important ones in the debates on 
Admiral Strauss’ confirmation;*** others stated that they by themselves 
compelled the rejection of his nomination.*”® 

The debates on the floor of the Senate, fascinating and dramatic 
as they were, constituted basically variations of and elaborations on 
the arguments made before the Senate Committee on Interstate and 
Foreign Commerce. Moreover, many of the statements would lose 
their flavor if any attempt were made to condense them. In these 
circumstances, considerations of space prohibit a description of the 
debate in the Senate, with the single exception of a revealing passage 
from Senator Schoeppel’s statement sponsoring Admiral Strauss’ con- 
firmation: 


We are told, for example, that Admiral Strauss refused to give 
information to the Joint sre on Atomic Energy. 

The Admiral, in turn has said: I did not refuse. At most, I de- 
layed. I gave everything the law allows. 

Mr. President, none of us was born yesterday. We all know the 
technique, very common on Capitol Hill, of stridently demanding 
information when what we really want is to influence a course of 
action. A part of the game is to disclaim the true intent and to wax 
indignant when challenged. 

It is also a part of the game for the people on whom the demand 
is made to pretend that they do not understand the true import of 
the demand. All of this is a stylized performance in the never end- 
ing tug-of-war between the legislative and executive branches. 

Knowing this, we have to understand that most of the criticisms 
of Admiral Strauss for refusal to supply information must be taken 
for what they are—criticisms of his unwillingness to let this or that 
committee chairman dictate to him on matters of policy not spelled 
out in the law.4?6 


[To be continued.]| 


423 For a list of these objections, see 105 Cong. 9977 (1959). 

424 See, e.g., Senator Magnuson’s opening statement, 105 Cong. Rec. 9987 (1959), 
and Senator Carroll’s remark that Admiral Strauss’ claim of Executive privilege was 
“the most important issue in this whole debate concerning the nomination of Admiral 
Strauss.” 105 Cong. Rec. 10913 (1959). 

425105 Cong. Rec. 11214 (1959) (remarks of Senator Morse); 105 Cong. Rec. 
10922 (1959) (remarks of Senator Langer). 

426 105 Cong. Rec. 9979-80 (1959). 





DEAN LANDIS AND THE REGULATORY PROCESS 


Milton M. Carrow* 


A few months before Dean James M. Landis was asked by Presi- 
dent-elect Kennedy to prepare his December 21, 1960 Report on the 
Regulatory Agencies, the Dean, speaking at the annual meeting of 
the American Bar Association’s section on administrative law tried to 
identify a new stage, which he called the third stage, in the develop- 
ment of the administrative process. The first, he said, had been the 
stage of expansion occurring during the New Deal days. The second 
was concerned with the details of procedure, which remains a con- 
tinuing concern. The emerging third stage, however, he could not 
describe as distinctly. Instead, he identified it as represented by 
several “legends” that have been built up about the administrative 
process, namely, “expertise,” “independence,” “costliness of litiga- 
tion” and “expeditiousness.” * 

The Report revised and expanded the four “legends” into ten 
“Problems” as follows: delays in the disposition of adjudicatory 
proceedings, costs, personnel, ethical conduct, administrative proce- 
dures, administrative organization, the formulation of policy within 
the agency, inter-agency policy formulation, the relationship of the 
agencies to the executive, and the relationship of the agencies to the 
legislative. Solutions were recommended mainly as they applied to 
seven major regulatory agencies, namely, the Interstate Commerce 
Commission, Civil Aeronautics Board, Securities and Exchange Com- 
mission, Federal Trade Commission, Federal Communications Com- 
mission, Federal Power Commission, and the National Labor Rela- 
tions Board. 

These solutions reflect a change in Dean Landis’ views since the 
publication in 1955 of the second Hoover Commission’s Task Force 


* Member of the Bar of New York. A.B., 1933, Syracuse University; LL.B., 1937, 
Harvard. Author of Background of Administrative Law (1948), and articles on 
administrative law in legal periodicals. 

1 Landis, The Administrative Process: The Third Decade, 47 A.B.A.J. 135 (1961). 
The report itself has been published as: Subcommittee on Administrative Practice and 
Procedure of the Senate Committee on the Judiciary, 86th Cong., 2d Sess., Report on 
Regulatory Agencies to the President-Elect (Comm. Print 1960) [hereinafter cited 
as Landis Report]. This subcommittee is hereafter sometimes referred to as Senator 
Carroll’s subcommittee. 
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Report on Legal Services and Procedure, of which Task Force he was 
a member. He now proposes an increased integration of agency 
power with that of the President, and a downgrading of legislative 
reform proposals which stem from the Task Force recommendations. 
Thus oriented, the Report deals with the complex problems in 
depth and contains much that many people familiar with the critical 
situation of the regulatory agencies will fully support. Moreover, it 
should be recognized that as a teacher, administrator, and practitioner, 
Dean Landis has had an unparalleled opportunity to deal with and 
observe the administrative process from every conceivable aspect. 


Tue Report 


The Report should not be considered by itself. Although clearly 
the product of Dean Landis’ own concepts, it is also an outgrowth of 
the exhaustive, and exhausting, investigations, questionnaires and 
answers, analyses, comments and recommendations made by various 
congressional committees, bar association committees, the agencies, 
management consultants, professors of law and public administration, 
and practicing lawyers.” Among the cross-currents of conflicting 


views in this sea of disputation, and within the framework of his 
commission, Dean Landis has sought to find concrete solutions to the 
perplexing problems of the regulatory agencies. 


2Some of the pertinent congressional materials are as follows: House Committee 
on Government Operations (the Dawson Committee), 85th Cong., Ist Sess., Survey 
and Study of Administrative Organization, Procedure and Practice in the Federal 
Agencies, Agency Response to Questionnaire Part 1-11D (Comm. Print 1957); the 
following documents of the House Special Subcommittee on Legislative Oversight 
(Harris subcommittee): Hearings on the Administrative Process and Ethical Ques- 
tions, 85th Cong., 2d Sess. (1958) ; Hearings on the Major Administrative Process 
Problems, 85th Cong., 2d Sess. (1959); H.R. Rep. No. 2711, 85th Cong., 2d Sess. 
(1959) ; Staff Report, Independent Regulatory Commissions, 86th Cong., 2d Sess. 
(Comm. Print 1960) ; Staff Study, Budget Bureau Censorship and Control of Inde- 
pendent Agency Fiscal and Other Matters, 86th Cong., 2d Sess. (1960). The following 
are documents of the Special Subcommittee on Administrative Practice and Procedure 
(Carroll subcommittee) of the Senate Committee on the Judiciary: Federal Adminis- 
trative Practice Reorganization Act, 85th Cong., 2d Sess. (1958) ; Hearings, Admin- 
istrative Procedure Legislation, 86th Cong., Ist Sess. (1959) ; Hearings, Federal Ad- 
ministrative Procedure (1960); S. Rep. No. 1585, 86th Cong., 2d Sess. (1960); S. 
Rep. No. 168, 87th Cong., Ist Sess. (1961). 

Recent non-congressional materials include: 1959 Office of Administrative Proce- 
dure Ann. Rep.; for work of the Administrative Law Section of the American Bar 
Association see its Administrative Law Review (formerly Administrative Law Bul- 
letin) from 1957 to date; Heady, The New Reform Movement in Regulatory Admin- 
istrations, 19 Pub. Admin, Rev. 89 (1959); Hector, Problems of the CAB and the 
Independent Regulatory Commissions, 69 Yale L.J. 931 (1960) ; Kintner, The Current 
Ordeal of the Administrative Process: In Reply to Mr. Hector, 69 Yale L.J. 965 
(1960). 





720 THE GEORGE WASHINGTON LAW REVIEW 


Of particular background interest were the timely hearings con- 
ducted by Senator Carroll’s subcommittee on Administrative Prac- 
tice and Procedure from November 29, 1960 to December 2, 1960. 
Dean Landis participated in these hearings both as an interrogator 
and as one of the witnesses. Although the committee had before it 
the various bills sponsored by committees of the American Bar Asso- 
ciation dealing with the establishment of an independent Office of 
Administrative Practice,’ a Code of Federal Administrative Proce- 
dure* to replace the Administrative Procedure Act, a code of ethics® 
and bills to create special tax, labor and trade courts,® Senator Carroll 
stated at the outset: 


The aim here is not to consider a particular bill or bills. Rather we 
seek information. And we hope that that information will be di- 
rected toward a consideration of the fundamental principles which 
may serve as guidelines to the drafting of any legislation to improve 
the administrative process and make it more responsive to the needs 
of the American people.” 


The witnesses, representing a cross-section of views in the field of 
administrative law and public administration, cooperatively reviewed 
the pros and cons of the need for fundamental changes in the adminis- 
trative process. Four recurring themes were interwoven in their 
discussions. The most provocative was Mr. Louis Hector’s revival of 
the famous Brownlow Report recommendations to President Franklin 
D. Roosevelt in 1937, which had attacked the administrative process 
as a “headless fourth branch.” He urged, on the basis of his experience 
as a former member of the Civil Aeronautics Board, that the inde- 
pendent agencies be abolished, that their policy-making functions be 
transferred to the executive departments, that their adjudicative func- 
tions be performed by administrative courts, and that their investi- 
gating and prosecuting functions be assumed by the Attorney Gen- 
eral.® 

In contrast, the spokesmen for the American Bar Association bills 
did not believe it necessary to alter the present structure of the ad- 


3 H.R. 349, 87th Cong., Ist Sess. (1961) ; S. 600, 86th Cong., Ist Sess, (1959). 

4S. 1070, 86th Cong., Ist Sess. (1959). 

5 S. 2374, 86th Cong., Ist Sess. (1959). 

6S. 1273, S. 1274, and S. 1275, 86th Cong., Ist Sess. (1959). 

7 Hearings Before the Subcommittee on Administrative Practice and Procedure of 
the Senate Committee on the Judiciary, 86th Cong., 2d Sess. 2 (1960). 

8 Tbid. 

9% See also Hector, supra note 2. 
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ministrative process. They felt that substantial improvements could 
be made in the procedures of the agencies by detailed repair of mani- 
fest defects and by provision for continuous studies by an independent 
Office of Administrative Practice. However, they also proposed some 
experimentation with more fundamental changes by creating special 
labor and trade courts to assume the adjudicative functions of the 
National Labor Relations Board and the Federal Trade Commission. 

The third theme was introduced from time to time by Senator 
Carroll, who insisted that the independent agencies were “arms of 
Congress” and that “some Members of the Congress who have been 
here a quarter of a century or more feel that there has been such a 
broad delegation that the Congress has in a sense lost control of the 
body which it has created.” ”° 

The fourth major theme was stated by the agencies in self-defense. 
They urged caution and the avoidance of general panaceas. Their 
separate areas of regulation, they said, were each unique. And, within 
the context of their own problems, constant internal efforts have been, 
and would be, made to remedy defects as they became apparent. It 
was not a one-way street, they pointed out, for their performance 
was hindered by lack of adequate appropriations, by decisions of 
the courts imposing unanticipated burdens on them, by low salary 
scales for staff personnel, by the political nature of many top ap- 
pointments, their lack of expertise and their brief tenure, and because 
the substantive nature of the tasks delegated to the agencies was ex- 
ceedingly complex. In support of his claim of excessive burden, 
Commissioner Stueck of the Federal Power Commission said he had 
to make 18,000 decisions in 5 years. 

Amidst these contending forces, and under the pressure of time 
and the need for providing a dynamic President-elect with a workable 
program, Dean Landis wrote his Report. He did not adopt any of 
the foregoing views in toto. He seems to have been influenced in 
part by the Brownlow-Hector viewpoint, although not to the extent 
of suggesting the dismemberment of the agencies. He also suggests 
that the solutions to the problems which confront the regulatory 
agencies come within the scope of the constitutional power of the 
President: 


The congestion of the dockets of the agencies, the delays incident 
to the disposition of cases, the failure to evolve policies pursuant to 


10 Senator Carroll subcommittee hearings, supra note 7, at 337. 
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basic statutory requirements are all a part of the President’s consti- 
tutional concern to see that the laws are faithfully executed." 


In view of this background, it may be that everything has been 
said that can be said up to this point on the problems of the adminis- 
trative process. Yet, even though new ideas are not advanced, it re- 
mains to evaluate the merits of the proposals before us. 


Wuart Is Tue Recuratory Process? 


If Dean Landis did not invent the phrase “administrative process” 
he certainly gave it currency through his classic 1938 lectures pub- 
lished under that title. Since then it has been widely applied as de- 
scribing the agencies exercising rule-making, adjudication and inves- 
tigation powers which affect private interests.’ 

In the thorough study of the federal administrative agencies made 
in 1941 by the Attorney General’s Committee on Administrative 
Procedure, 49 such agencies were found including “independent” 
agencies as well as those within the executive departments.’* The 
annual report for 1959 of the Office of Administrative Procedure 
dealt with statistics “relative to formal proceedings before hearing 
examiners appointed pursuant to section 11 of the Administrative 
Procedure Act in the 21 departments and agencies which regularly 
employ such examiners.” * But, as the Report states, this “excludes 
the many thousands of hearing proceedings before boards and officers 
other than APA examiners and countless informal procedures where- 
by rights, privileges, and obligations are determined without hear- 
ings.” 15 

Nevertheless, Dean Landis’ Report deals with only seven “regula- 
tory agencies.” He said that “a particularistic analysis of other regu- 
latory agencies is not included herein. Their problems are not gener- 
ally like those of the agencies discussed above.” ** But he did not indi- 
cate the nature of the differences. In fact, at the outset of the Report, 
he said that “no one can ever correctly define the term ‘regulatory 


11 Landis Report at 33. 

12“In selecting the agencies for study the Committee . . . confined itself to those 
agencies which in a substantial way affect private interests by their power to make 
rules and regulations or by their power of adjudication in particular cases.” Final 
Report, Att’y Gen. Committee on Administrative Procedure 2-3 (1941). 

13 Td. at 3-4. 

14 1959 Office of Administrative Procedure Ann. Rep. 9. 

15 Td, at 1. 

16 Landis Report at 65. 
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agency,’ or enumerate the group that comes within such a concept.” "7 

Apparently, Dean Landis now is not satisfied with the purely func- 
tional classification of administrative agencies. Instead, he confines 
himself to the “independent” commissions engaged in the regulation 
of business enterprises where large economic interests are at stake, 
such as the transportation, communications, energy and securities in- 
dustries, and also where anti-trust and labor-management problems 
arise. In this respect, he adopts the viewpoint of many political 
scientists who have long considered this more limited concern the ap- 
propriate context, and have called it “The Regulatory Process.” ** 

Without questioning the validity of this limitation on the coverage 
of this Report, it may be useful to indicate the areas of regulatory 
action that were not considered. In the first place, he omits those 
agencies, both within and without the executive departments, that 
regulate personal freedom as distinguished from economic interests. 
Such are the agencies that exercise control over passports, deporta- 
tions and exclusions, security dismissals from government and private 
employment, censorship and selective service.”® 

Secondly, he omits a group of “independent” agencies such as the 
Federal Home Loan Bank Board and the Atomic Energy Commis- 
sion that perform regulatory functions which affect economic in- 
terests in a fashion similar to the agencies he selected. He maintains 
that “their problems are not generally like those of the agencies dis- 
cussed. . . .” ° Using the Federal Maritime Board as an example, he 
points out that “in its quasi-judicial aspects it suffers from a lack of 
settled public procedures and standards of decision thus resulting in 
the exercise frequently of arbitrary powers by its staff.” ** And also 
that “a fog of secrecy . . . surrounds many actions of the Board and 
no articulate standards seem to have developed with respect to ex 
parte presentations.” *? These arguments seem to warrant considera- 
tion of such agencies rather than their exclusion. 


17 Td. at 4. 


18“The administrative and legal views of the subject under consideration naturally 
diverge. The perspectives are different and so are the diagnoses and prescriptions. 
The very term ‘administrative process’ is used by lawyers to refer to only a segment 
of what public administration theorists and practitioners would regard as the ‘ad- 
ministrative process.’ The latter would prefer to use a more restrictive phrase like 
‘regulatory administration’ or ‘regulatory process’ to describe what lawyers mean by 
the administrative process.” Heady, supra note 2, at 90. See also Bernstein, Regulat- 
ing Business by Independent Commission 250 (1955). 

19 Gellhorn, Individual Freedom and Governmental Restraints 3 and passim (1956). 

20 Landis Report at 65. 

21 Thid. 

22 Ibid. 
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And thirdly, he omits the regulatory agencies within the executive 
departments, although the Report states that “no rational line has 
been pursued by the Congress in differentiating the ‘independent’ 
agencies from those embraced within some Executive Department.” * 
There are several agencies within the executive departments which 
perform functions similar to those dealt with in the Report.” 


Dean Landis’ rather limited selection of agencies reflects an effort to 
find more meaningful classifications of the administrative agencies. 
The purely functional criteria, namely, the exercise of rule-making, 
adjudicatory and investigatory power, seem to be inadequate. In 
1956 the House Committee on Government Operations undertook a 
study of all of the federal agencies, both in and out of the executive 
departments, which exercised such powers.” But it never fully com- 
pleted the job. Its work was continued beginning in 1957, by the 
House Subcommittee on Legislative Oversight, which limited its 
investigations to regulatory agencies under its jurisdiction.” This 
enabled the Committee, as it did Dean Landis, to go beyond proce- 
dural matters and into the substantive problems of the agencies.” 
(This Subcommittee has now been superseded by a special subcom- 
mittee on regulatory agencies. ) 


Thus, we are led to understand that substance and procedure in 
the administrative process are not entirely separable, although the 
problems thereby become more complicated. If such thinking is 
pursued, it becomes desirable to search for meaningful groupings of 
the agencies along substantive lines. Recently, Professor Ralph Fuchs 
suggested such a classification as follows: (1) those that deal with 
“personal conduct or status,” such as aliens, (2) those that “regulate 
certain aspects of business in general, such as competitive marketing 
practices ...,” (3) those that “regulate a single industry or occupa- 


23 Td. at 4. 

24 Commodity Exchange Authority in the Department of Agriculture, and Food 
and Drug Administration in the Department of Health, Education and Welfare. 

25 Staff of House Committee on Government Operations, Survey and Study of Ad- 
ministrative Organization, Procedure and Practice in the Federal Agencies, Agency 
Response to Questionnaire Part 1-11D (Comm. Print 1957). : 

26 H.R. Rep. No. 2711, 85th Cong., 2d Sess. 6 (1959) lists the following: (1) Civil 
Aeronautics Administration, Civil Aeronautics Board, Federal Communications Com- 
mission, Federal Power Commission, Federal Trade Commission, Food and Drug 
Administration, Interstate Commerce Commission, Securities and Exchange Com- 
mission; (2) Bureau of Standards, National Institutes of Health, National Science 
Foundation, Weather Bureau; and (3) Foreign Claims Settlement Commission, Office 
of Alien Property, Public Health Service, Railroad Retirement Board. i 

27 Senator Carroll’s subcommittee thus far has also largely limited its investigations 
to the “Big Six” or “Big Seven” agencies. 





DEAN LANDIS AND THE REGULATORY PROCESS 725 


tion, such as transportation . . . or the professions,” (4) those that 
“dispense benefits to individuals, such as copyrights . . . , payments 
to veterans,” (5) those that “manage public enterprises, such as the 
postoflice ... ,” and (6) those that “assess and collect taxes or enforce 
other governmental demands such as military service.” ** To all of 
these I should like to add a possible category based upon the con- 
stitutionally protected freedoms of the individual. 

Dean Landis’ selections do not come within any one of these cate- 
gories. Rather, their common substantive denominator appears to be 
the largeness of the size of the economic interests they affect. 


INDEPENDENCE AND EXECUTIVE INTEGRATION 


Both in his address to the Administrative Law Section of the Ameri- 
can Bar Association and in his Report, Dean Landis stated that ours 
is “a government of laws by men.” In the Report he said that “the 
prime key to the improvement of the administrative process is the 
selection of qualified personnel. Good men can make poor laws 
workable; poor men will wreak havoc with good laws.” * 

In order to obtain such good men, he said, there should be a chal- 


lenge inherent in the job, the salary scales should be raised, including 
a “moderate entertainment allowance” to the administrator, and 
tenure should be increased to ten years. Few objective observers will 
disagree with these proposals. But, as Professor Louis L. Jaffe has 
commented: 


Mr. Landis is aware that exhortation to appoint “good men” sounds 
utopian and futile. Do not Presidents always purport to be looking 
for good men? Are we not always against sin and for the right? Is 
not the lesson of history that good men are in short supply and that 
we cannot rely on good intentions to get things well done? Surely 
we should proceed on the assumption that institutions must be de- 
signed to get along with the men whom they are likely to attract. 
We must not rely on good men to overcome obvious institutional 
defects.*° 


Good men are certainly important. Of at least equal importance, 
as Professor Jaffe has indicated, and Dean Landis recognized, are the 
problems of establishing organization and procedures through which 

28 Fuchs, Fairness and Effectiveness in Administrative Agency Organization and 
Procedures, 36 Ind. L.J. 1, 2-3 (1960). 


2° Landis Report at 66. 
30 Jaffe, The Landis Report: A Discussion, 32 Harv. L. Record 9, 10 (1961). 
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these good men can carry out and develop policies within their re- 
spective spheres; solve problems of overlapping and conflict of juris- 
diction, congestion and backlogs of work; assure independence of 
judgment; and fulfill the requirements of fair procedure. The Report 
makes organizational and procedural recommendations designed to 
deal with these problems. The underlying issue may perhaps be 
posed in terms of the concepts of executive integration v. independ- 
ence. 


As previously indicated, Dean Landis’ proposals lean toward execu- 
tive integration. In other words, he sees solutions to the problems of 
the regulatory agencies by providing for control and coordination of 
policy by the President.** These are to be effected largely through 
executive reorganization plans under a renewed Reorganization Act. 
Among these are his proposals to reorganize the Federal Power 
Commission and the Interstate Commerce Commission to provide that 
the respective chairmen shou!d serve at the pleasure of the President, 
to create within the Executive Office of the President, offices for the 
Coordination and Development of Transportation Policy, Commu- 
nications Policy and Energy Policy, as well as an Office for the Over- 


sight of Regulatory Agencies. He also recommends that the authority 
of the Chairmen of all of the seven agencies be increased to extend 
“to all administrative matters within the agency, including responsi- 
bility for the preparation and review of its budget estimates, the dis- 
tribution of appropriated funds according to major programs and 
purposes, and the appointment of all personnel . . .” except in certain 
designated instances.** 


Apparently he bases such proposals on the principle that the Presi- 
dent has “the constitutional duty to see that the laws are faithfully 
executed and this duty i is applicable to the execution of laws entrusted 
to regulatory agencies, whether technically ‘independent’ or not.” 

Do these proposals make a fundamental change in the a 
ence” of the agencies to which they apply? Although I have posed 


31“In the light of the expansion of governmental duties in the economic sphere, 
regulatory commissions no longer occupy a dominant position in the relations of 
government and business. It is no longer possible to avoid integrating the regulatory 
policies of commissions with the broad national economic policies of economic stability, 
mobilization for defense and war, the control of competition and monopoly in business 
enterprise, and the elimination of poverty.” Bernstein, supra note 18, at 164-65. 

82 Landis Report at 85. The function of oversight of agency budgets now performed 
by the Bureau of the Budget would be lodged in the Executive Office independently of 
the Bureau. 

83 Id. at 32. 
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the issue in these terms, this is really an ambiguous question. It is 
ambiguous because “independence” is largely a myth (or “legend,” 
as the Dean says). The agencies, as the Report points out, are present- 
ly dependent upon the Executive in a number of respects, including 
appointments on the commissioner level, removal within the rules of 
the Myers, Humphrey’s and Wiener cases,** budget oversight and 
clearance of legislative proposals through the Bureau of the Budget, 
and the fact that the President appoints a chairman from among che 
agency members. On the legislative side the agencies are dependent 
on the appropriations committees for funds, and on their various 
parent committees for legislation. They are also answerable to legis- 
lative investigating committees, such as the House Subcommittee on 
Legislative Oversight and the Senate Subcommittee on Administra- 
tive Practice and Procedure for the manner in which they perform 
their tasks. And, finally, they are answerable in no small measure to 
the courts in proceedings for judicial review. 

If the issue is not “independence” per se, what is it? I believe there 
are legal issues, administrative issues and political issues, all vaguely 
identified with “independence.” 

From a legal standpoint, the first question is whether the constitu- 
tional provision that the executive shall faithfully execute the laws 
confers any power at all on the President. It is argued that the agencies 
have been delegated /aw-making powers by the legislature and that 
the President has only /aw-executing power under the Constitution.* 
Therefore, if the President in his reorganization plans, as proposed by 
the Landis Report, assumes any of the law-making powers of the 
agencies, he may be overstepping constitutional bounds. And the 
second legal question concerns the extent to which executive immuni- 
ty from both legislative investigation and judicial review can be 
invoked by the President and his Office in connection with their 
regulatory functions.*® 

34 Wiener v. United States, 357 U.S. 349 (1958) ; Humphrey’s Executor v. United 
States, 295 U.S. 602 (1935) ; Myers v. United States, 272 U.S. 52 (1926). 

35 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952), where 
Mr. Justice Black, for the Court, said: “In the framework of our Constitution, the 
President’s power to see that the laws are faithfully executed refutes the idea that he 
is to be a lawmaker. The Constitution limits his functions in the law-making process 
to the recommending of laws he thinks wise and the vetoing of laws he thinks bad. 
And the Constitution is neither silent nor equivocal about who shall make laws which 
the President is to execute.” 

36 Dean Landis recognizes this problem and hopes it will not materialize : “The fact 
that the Executive Office of the President will play a large part in the architectonics 


of particular administrative programs should not be utilized as a basis for the claim 
of executive immunity from Congressional scrutiny.” Landis Report at 83. 
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Administratively, the argument is advanced that it is unrealistic 
to expect the President to become conversant with the policies and 
problems of the agencies in any great detail. He simply does not 
have the time to do so. He functions better as an initiator of policy 
than an administrator thereof. Consequently, by transferring power 
to the Executive, the door is opened to the possible manipulations by 
subordinate officials under the cloak of executive power.*’ 

Politically, an attempt to alter the present balance of executive- 
legislative power vis-a-vis the agencies may run into legislative opposi- 
tion. As Senator Carroll said in the hearings before his subcommittee: 


Scholars in the field ought to know that the Congress is very jealous 
of its prerogatives in this field, because they created the independent 
agencies. And Members of Congress are also very suspicious of 
transferring this power to the executive branch because they feel 
that there will be too much executive influence used in this field.*8 


When Dean Landis’ proposals are spelled out in detail, they may 
have to surmount some, or all, of these obstacles. Perhaps he expects 
too much to be done through action by the executive reorganization 
plans. Although a thornier path, it would seem that much of what he 
wants to accomplish could be done through the legislative process. 


PoLicy AND ADJUDICATION 


The most impressive contribution of the Landis Report is its scru- 
tiny of the dismaying failures of intra- and inter-agency policy mak- 
ing. Only one intimately familiar with agency administration as is 
Dean Landis could present the problem as clearly as he has done. 
If there is any area where substantial reform is essential, it is here. 

Because the problems are so complex and are so deeply interwoven 
in criss-crossing lines of power and interest, the Report, for example, 
suggests, with regard to coordination of policy for the transportation 
system, a careful approach “on the basis of accumulating experience 
not merely as to problems but as to mechanisms to deal with these 
problems.” It would start with a Coordinator of Transportation in the 
Executive Office of the President, having “no regulatory powers,” 
but concerned with a program of outlined substantive objectives.” 


87 See discussion on Office for Oversight, infra. 
88 Senator Carroll subcommittee hearings, supra note 7, at 12. 
89 Landis Report at 78-80. 
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Similar approaches are recommended for the fields of communica- 
tions and energy. 


Lacking a comprehensive grasp of the major substantive problems 
in this area, I shall confine my comment to the question of policy as 
it touches upon the adjudication functions of the agencies. If the 
derogatory term “judicialization” of agency procedures has any signif- 
icance, it probably would be in this context. In other words, if pro- 
cedures of the agencies are unduly formalized in the image of judicial 
proceedings, they could interfere with policy-making functions in 
the public interest. This is what political scientists say is the difficulty 
with many proposals made by lawyers, especially the American Bar 
Association proposals. (See Addendum.) 

But this is an oversimplification. There are at least three views on 
the subject. The first, which is frequently urged by agencies such as 
the Federal Trade Commission is that policy is often evolved through 
the adjudication process, case by case, and efforts to increase the 
formalization of such processes, or to transfer them to separate courts, 
are basically an attack on the regulatory function itself.*° A second 
view, which perhaps can be called the bar association position, is that 
it is wrong for the agencies to rely on the adjudicative process for 
policy-making; the rule-making process should be employed for that 
purpose; this would leave the adjudicative process available for the 
determination of competing claims that arise under policies already in 
effect; and thus the provision of fair procedures within the adjudica- 
tive process would not interfere with policy-making.** 

A third view, which is the Brownlow-Hector view, to which I 
have already referred, is that the present structure of the agencies 
provides for an incompatible combination of policy-making and ad- 
judicatory, as well as prosecuting functions; they should be separated 
completely, the policy-making and administrative transferred to 
executive departments, the adjudicatory to special courts, and the 
prosecutory to the Department of Justice. 

The fact is that such arguments are sometimes directed to the 
specialized circumstances of particular, or a narrow group of, agencies, 
such as the Hector experience with the Civil Aeronautics Board. 
Probably there should be a variety of solutions to the policy-adjudica- 


40See Kintner, supra note 2. For a rejoinder, see Berger, Removal of Judicial 
Functions From Federal Trade Commission To a Court: A Reply to Mr. Kintner, 
59 Mich. L. Rev. 199 (1960). 

41 See Senator Carroll subcommittee hearings, supra note 7, at 86, 101. 
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tion problem, arrived at with a full comprehension of an agency’s 
substantive problems. 

It appears that for this reason Dean Landis avoided making across- 
the board recommendations in this area. Rather, on the policy v. 
adjudication issue he limited himself to a proposal designed to reduce 
the case-load of the agency heads. Thus, for the seven agencies re- 
ported on, he proposed reorganization plans which would provide 
“for the delegation to panels of agency members, single agency mem- 
bers, hearing examiners or boards of employees for final determina- 
tion of all adjudicatory matters subject only to discretionary review 
by the agency en banc on petition by a party in interest.” * This 
would relieve the agency heads of the burden of adjudicating a host 
of minor matters. They would, like the Supreme Court in certiorari 
petitions, hear only those matters they consider important. Such a 
procedure would be supplemented by a requirement that each opinion 
be written by the agency member responsible for it,** rather than by 
the much criticized ghost opinion writing staff. 

Beyond this, the Report only makes cursory references to the vari- 
ous bills, previously mentioned, on administrative procedure and 


special courts, which have been laid before Congress during the past 
few years. All it says is that, 


Much work has been done in the field of improving administrative 
procedures since the passage of the Administrative Procedure Act 
of 1946. These improvements were preceded by intensive research 
and study. The chief contributors in this field have been organiza- 
tions such as the Hoover Commission and various bar associations, 
scholars and individual practitioners. Much of the thinking by now 
has been fairly well crystallized and should soon be ready for formu- 
lation into legislation and administrative rules of practice and proce- 
dure. The difficulty presently is the absence of continuing effort 
and the lack of a point where such effort can be realized so that 
action will ensue.** 


The reference to legislation that “should soon be ready for formu- 
lation” overlooks, in this connection, the proposed Code of Federal 


42 For a similar suggestion see Carrow, Administrative Adjudication: Should Its 
Role Be Changed, 27 Geo. Wash. L. Rev. 279, 300-01 (1959). See also Senate Ad- 
visory Committee Report on Organization and Procedure of the National Labor Re- 
lations Board (Cox Committee), S. Doc. No. 81, 86th Cong., 2d Sess. (1960). 

43 Prior to the issuance of the Landis Report, the Federal Trade Commission 
adopted this practice. Since its issuance, up to April 21, 1961, the practice has also 
been adopted by the Interstate Commerce Commission, the Civil Aeronautics Board, 
and the Securities and Exchange Commission. 

44 Landis Report at 72. 
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Administrative Procedure to replace the Administrative Procedure 
Act that has been before the 85th and 86th Congresses, and also the 
pending Labor and Trade Court Bills. These have been widely dis- 
cussed.** 


In view of the “intensive research and study” that went into the 
preparation of these bills, Dean Landis’ failure to comment on them 
is to be regretted. 


Finally, 2 word should be said about the interesting suggestion 
made at the hearings before the Carroll subcommittee, and referred 
to in the Report, to the effect that adjudication involving extensive 
economic data may be expedited by the use of “modern fact-gather- 
ing and data-processing techniques.” ** This is an area that certainly 
should be explored. Commenting on the suggestion, Robert M. Ben- 
jamin said it was “very refreshing” and that he “would still have a 
very important question of who selected the data to be fed into the 
data processing machine.” ** 


ADDENDUM 


Since these comments on policy and adjudication are related to the 
frequent charges that lawyers are mainly interested in “judicializing,” 
and thereby thwarting the administrative process (a matter the Landis 
Report avoids), I should like to address myself to that. In particular, 
many political scientists seem to accept this as gospel. Because of 
overlapping interests in this field, there is much room for constructive 
interdisciplinary exchange of views. But it is questionable scholar- 
ship for any political scientist to attack proposals made by lawyers by 
impugning their motives as a group. In a recent article, for example, 
the associate director (now director) of the Institute of Public Ad- 
ministration at the University of Michigan, in writing critically of 
current proposals of the American Bar Association affecting the ad- 
ministrative process, approvingly quoted himself as follows: 


Lawyers as a group ‘have a vocational stake in the formalization and 


elaboration of procedure before regulatory agencies, because such 
procedure places a mae upon the services which lawyers are 
trained and equipped to provide.’ 4* 


45 Supra note 2. 

46 Senator Carroll subcommittee hearings, supra note 7, at 28, 31. 
47 Td. at 104. 

48 Heady, supra note 18, at 99. 
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Any beginning lawyer would immediately recognize the shallowness 
of such an argument, for one of the first things he learns is that a sure 
sign of weakness in the merits of a case is an attack on the opposing 
lawyer. 

To attribute a monolithic motive to “lawyers as a group” manifests 
an almost total blindness to the varied roles of lawyers. They repre- 
sent both the government and private interests seeking affirmative re- 
lief as well as resisting relief; they are also judges, teachers and admin- 
istrators. Moreover, in representing private interests against alleged 
governmental encroachments, as well as in all other relief seeking pro- 
ceedings (and almost all lawyers at one time or another represent 
applicants, petitioners or plaintiffs), they are interested in expedition, 
not delay. It is true that they are also concerned with “fair proce- 
dure” or “fair play.” This is at the core of the training of the com- 
mon law lawyer. But such a concern cannot, and should not, be 
loosely and erroneously translated into a desire to create road blocks 
in the way of the “public interest.”” Whatever the public interest may 
be in a particular situation, it certainly would not be inconsistent with 
fair procedure. 


OFFICE FOR OVERSIGHT, SECRETARIAT OR INDEPENDENT OFFICE 


In the notable 1941 Report of the Attorney General’s Committee 
on Administrative Procedure, a recommendation was made to establish 
an independent Office of Federal Administrative Procedure “to devote 
attention to the agencies’ common procedural problems.” *° It would 
also be assigned “important duties with respect to the selection and 
removal of hearing commissioners” and handle problems dealing with 
“admission to and control over practice before the agencies.” © 

Nothing was done about this until February 6, 1957, when follow- 
ing a recommendation by the President’s Conference on Administra- 
tive Procedure in 1955, an Office of Administrative Procedure was 
established in the office of the Attorney General. It has functioned 
mainly as a collector of statistics on the formal adjudicative activities 
of the agencies.” 

On August 30, 1960 President Eisenhower commissioned Judge 
E. Barrett Prettyman to organize an Administrative Conference of 
the United States on a continuing basis. Preliminary by-laws for 


49 Final Report, Att’y Gen. Committee on Administrative Procedure 123 (1941). 
50 Id. at 124. : 
51 1957, 1958, 1959 Office of Administrative Procedure Ann. Rep. 
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this conference, proposed by counsel from several of the major agen- 
cies, provide for a semi-annual Conference composed of 65 members, 
40 of whom are to come from governmental agencies, 20 from the 
bar associations, university faculties and practicing lawyers, and 5 
“experts” in non-legal fields. The Conference is to function through 
committees. Its Executive Secretary is to be the Director of the 
Office of Administrative Procedure, Department of Justice. Judge 
Prettyman said that it was his “. . . firm conviction, after a lifetime 
of involvement both within and without the Government, with the 
works of the agencies, that this proposal for this conference repre- 
sents the greatest opportunity for major improvement in this area of 
Government of any of the proposals that are under consideration.” © 

One of the “proposals” he referred to was the American Bar Asso- 
ciation bill to establish an independent Office of Federal Administra- 
tive Practice along the lines recommended in 1941 by the Attorney 
General’s Committee.** 

Dean Landis’ Report now makes some different suggestions. It 
first endorses Judge Prettyman’s concept of an Administrative Con- 
ference, and states that “it could achieve all that the concept of the 
Office of Administrative Procedure envisaged by the Hoover Commis- 
sion and endorsed by the American Bar Association hoped to accom- 
plish, and can do so at a lesser cost and without the danger of treading 
on the toes of any of the agencies.” ™ 

He proposes, however, that a Secretariat to the Conference be 
created, to which should be transferred the duties now performed by 
the Office of Administrative Procedure of the Department of Justice, 
and also the duties now exercised by the Civil Service Commission 
with respect to the qualifications and grading of hearing examiners 
and the recruitment of lawyers for the government.™ 

In addition, Dean Landis recommends that there be created “within 
the Executive Office of the President with appropriate powers an 
Office for the Oversight of Regulatory Agencies which will assist the 
President in discharging his responsibility of assuring the efficient 
execution of those laws that these agencies administer.” ™ 


It is to be hoped that, for the present, we will not have additional 


52 Senator Carroll subcommittee hearings, supra note 7, at 6. 

53 H.R. 349, 87th Cong., Ist Sess. (1961) ; S. 600, 86th Cong., Ist Sess, (1959). 

54 Landis Report at 74. 

55 Id. at 73-74, 87. 

56 Id. at 86. A similar suggestion was made by the first Hoover Commission Task 
Force Report on Regulatory Commissions 36 (1949). 
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proposals of this kind among which we have to choose. However, I 
think the issue boils down to a choice between the Office of Oversight 
in the Executive Office and the independent agency; for everyone 
will probably agree that Judge Prettyman’s Administrative Confer- 
ence will perform a useful consultative function.*” 


The Office for Oversight contemplates more than a conduit of in- 
formation to the President (an assistant to the President might well 
serve as such a conduit). It is apparently designed to perform a 
more positive function, namely, to “assist the President in discharging 
his responsibility of assuring the efficient execution of those laws that 
those agencies administer.” This indicates that the Executive Office 
could bring pressures to bear on the agencies, the rationale of which, 
under the cloak of executive immunity, could not be determined. 
Dean Landis himself has found grave fault with instances where regu- 
latory action must clear through the White House. He agreed with 
Mr. Hector that, in the case of the CAB international route cases, 
where the President’s approval is required, “it has been handled in an 
incredibly confused fashion.” ** And he had, at prior hearings, made 
it abundantly clear why this is so: 


The procedure places a premium on lobbying in its worst charac- 
teristics, for it is obvious that the President personally cannot digest 
these enormous records and that the decision will be made at some 
lower level on considerations apart from the record. Whatever de- 
cision is finally signed by the President is not reviewable for any 
reason in any court. 


The full story of this Executive oversight has never been written. 
It probably never can be, since no records are available. But this is 
the star chamber at its worst with millions of dollars of public sub- 
sidy at stake. 


The proposed independent office, on the other hand, could perform 
the continuous function of observation, evaluation, and recommenda- 
tion that is deemed essential, and at the same time be answerable not 


57 If an independent agency is found preferable, it would seem to be a more suitable 
place than a secretariat, manned by subordinate employees, for lodging powers relating 
to the qualification and supervision of hearing examiners and the recruitment of gov- 
ernment lawyers. 

58 Senator Carroll subcommittee hearings, supra note 7, at 224. 

59 Hearings Before the Special Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce (Harris subcommittee), Adminis- 
trative Process and Ethical Questions, 85th Cong., 2d Sess. 99 (1958). 
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only to the President in the same way that other agencies are, but to 
the Congress, as well, which also has need of this assistance. 

The idea of an independent office has gained widespread approval. 
Spokesmen for the political scientists have said it would be “bene- 
ficial” and “non-controversial.” ® Professor Walter Gellhorn said it 
was “*. .. the greatest hope for continuous contribution to improving 
the administrative process ....” *' And, in England, after an intensive 
study of their administrative tribunals by the Franks Committee, the 
recommended independent Council on Tribunals and Enquiries was 
established by statute, and appears to be operating in a satisfactory 
manner.™ 


CoNCLUSION 


Although there had been considerable effort prior to the Landis 
Report to effect changes in the administrative process, the Report 
provides the political impact to “get the show on the road.” 

The question now is which road to take. One, the Landis way, 
leading to consolidation and coordination of policy-making power, at 
least in the economic regulatory process, in the Chief Executive and 
his Office? Two, the bar association way, toward repair of procedural 
defects together with independent procedural oversight of all the 
administrative agencies? Or three, the Brownlow-Hector way, a 
course which branches off into policy-making, adjudication and 
prosecuting by-ways that could cross and re-cross each other. 

The Landis approach has the merit of going beyond procedural 
problems into substantive matters. In this respect it breaks new 
ground and that may be the significant aspect of the emerging third 
staze which Landis sees in the development of the administrative 
process. 


In other words, procedure and organization are not wholly separa- 
ble from the substantive work of the agencies. But, it may be asked, is 
this something new? Isn’t it exactly what the agencies themselves have 
been saying right along? This is true, up to a point. Landis goes 
beyond the individual agency protestations, which often are merely 


60 Heady, supra note 18, at 100. 

61 Senator Carroll subcommittee hearings, supra note 7, at 119. 

62 See The First Report of the Council on Tribunals, for the year ending December 
1959, presented to Parliament in pursuance of section 2(7) of the Tribunals and In- 
quiries Act, 1958. In commenting on its role, the Council said: “We are commonly 
described as ‘watch dogs’ for the public and we must look to them in large measure to 
inform us of matters requiring to be watched.” Id. at 25. 
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defensive and limited to the area of agency interest. He views the 
problems of the economic regulatory process in the perspective of 
national economic policy. Thus he sees the need of reorganization for 
the purpose of coordination and direction of heretofore ill-defined, or 
even non-existent, affirmative policies. 

Accepting the validity of this new thinking about the administra- 
tive process (at least in these economic areas), there is some question 
about the appropriateness of the methods suggested by Dean Landis 
for implementing it. 

To center policy, coordination and administrative powers in the 
President and his Office has obvious dangers. Our recent experience 
with White House pressures on some of the agencies, with disastrous 
consequences to the persons involved, and the much criticized experi- 
ence with the Civil Aeronautics Board which gave rise to the Hector 
denunciation, should make us wary of such a method. Although the 
President has an important role in the initiation of policy (and perhaps 
that is as far as Dean Landis intended that his proposed Offices for 
“Coordination” and “Oversight” should go), the organizational and 
administrative implementation is a task for Congress, and, in turn, the 
agencies responsible to the President, Congress and the courts. The 
latter need not all be “independent” agencies, for executive depart- 
ments also fit these requirements. Such department, or departments, 
may be especially appropriate in the area of large economic interests, 
which appear to be Dean Landis’ main concern, because there is a 
larger measure of control in the President through his removal 
power.® 

In the administrative oversight area, an “independent” agency in 
the traditional sense would seem to be more appropriate. The Office 
of Administrative Practice as proposed by the American Bar Associa- 
tion bill could be useful both to the President and to the Congress. 
It would not have the political attributes of an oversight administrator 


63 In this connection it is interesting to note that in a very recently issued pre- 
liminary draft of a report to a congressional committee on “National Transportation 
Policy,” it is recommended that a cabinet Department of Transportation be organized 
to assume the executive functions of various regulatory bodies in the field. Staff 
of Senate Committee on Interstate and Foreign Commerce, 87th Cong., Ist Sess., 
Report on National Transportation Policy (Doyle Report) (Comm. Print 1961). 
In addition to the proposed Department of Transportation, the report recommends 
that the CAB, ICC and FMB be consolidated into a single Federal Transporta- 
tion Commission whose functions would be of an administrative nature. “Executive- 
type functions of the existing regulatory agencies should be transferred to that pro- 
posed Department.” Id. at 11. It is also interesting to note that the study recom- 
mends the creation of a “transportation circuit court of appeals having authority to 
review decisions on transportation matters.” Id. at 12. 
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in the Executive Office. It could view the administrative process, in- 
cluding the economic regulatory process, with comparative objectiv- 
ity. And, with personnel of sufficient stature and competence, it 
might well produce truly constructive proposals. 


Furthermore, since common procedural problems of the agencies 
are presently dealt with by the Administrative Procedure Act, and 
since during its 15 years tenure some defects in that Act have become 
manifest, it appears desirable to remedy them. Such is the intent of 
the proposed Code of Federal Administrative Procedure, sponsored 
by the American Bar Association. Dean Landis did not specifically 
comment on this. Insofar as any of these procedures are not adaptable 
to particular substantive areas of agency activity, it should be for 
Congress to make the appropriate modifications, preferably in the 
light of recommendation by both the agency and the proposed Office 
of Administrative Practice. 

Finally, a word about the “public interest,” and particularly, the 
interest of the public. The Report reflects the widespread concern 
that the agencies have become “industry oriented,” or highly insti- 
tutionalized and therefore relatively impervious to individual interests. 
Although the immediately affected interests are fully represented 
both in and out of the agency, the interest of the public is inadequately 
represented. Codes of ethics may be helpful to alleviate some of the 
most undesirable aspects of excessive contacts between the agencies 
and the interests they regulate. But this is clearly not enough. Conse- 
quently, Dean Landis proposed the encouragement of the “device of 
the public counsel, the effectiveness of whose function is in almost 
direct relationship to his capacity to irritate the agency members.” “ 

A similar suggestion, of broader scope, was made by Professor 
Walter Gellhorn at the hearings before Senator Carroll’s subcom- 
mittee. He pointed out that in all four Scandinavian countries there is 
ahigh ranking government official, called the “Ombudsman,” who has 
“power to look into administrative conduct of particular cases or 
to make suggestions about how a problem should be handled.” He 
suggested that the Director of the proposed independent Office of 
Administrative Practice should have similar powers. 


“I chink that the director of that office should be a person of 
great stature and significant power, with the capacity to obtain all 
papers and files bearing on any matters that he was concerned with 


Landis Report at 71-72. 
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looking into; and indeed, I would go so far as to consider conferring 

on him the authority, if he thought it needed, of going to court, 

pane the case of an individual complainant who might himself 
e unable to press a matter through the courts.” ® 


With these many well-documented proposals before us, and with 
the impetus given by the Landis Report, we may well expect that 
Congress, the agencies and the President will do something about 
them. °° 


65 Senator Carroll subcommittee hearings, supra note 7, at 120-21. 

66 On April 13, 1961 President Kennedy sent a Special Message to Congress on 
the Regulatory Agencies. N. Y. Times, April 14, 1961, p. 12, col. 1. Apparently 
sensitive to congressional reaction, the President does not adopt some of the bolder 
proposals made by Dean Landis. Thus, he does not establish Coordinators in the Ex- 
ecutive Office to initiate integration of economic policies in the fields of transportation, 
communication and energy; nor does he create an Office for Oversight of Regulatory 
Agencies. He does, however, object to the present “compartmentalization of regula- 
tory activities” and says his administration is trying to frame goals of broader scope, 
the results of which will be put before Congress. The message also deals with the 
following: (1) by executive order (No. 10934), issued the same day, the President 
calls for an Administrative Conference of the United States largely as blueprinted by 
Judge Prettyman (see text following n. 51); (2) advises Congress he will send 
a series of recommendations providing, as Dean Landis suggested, for centralization of 
the managerial functions of the agencies through the chairman (see text preceding 
n. 32); (3) requests a wider adoption of the practice whereby individual agency mem- 
bers are made responsible for decisions (noting that four major agencies have already 
done so) and whereby authority is delegated to agency members or employee boards 
to make final decisions. (see text preceding n. 43); (4) because of the “incredible 
backlog of cases” in the Federal Power Commission, urges immediate legislation along 
the lines proposed by Dean Landis. 

On April 14, 1961 Senator Carroll’s subcommittee issued its report. S. Rep. No. 
168, 87th Cong. 1st Sess. It too eschews major reform proposals, pointing to changes 
being made by the agencies themselves. Among its recommendations are: (1) “con- 
gressional encouragement” to the establishment of an Administrative Conference as 
proposed by Judge Prettyman, but with its “secretariat” as a White House Office of 
Administration and Reorganization for which Congress should appropriate funds; (2) 
adoption by agencies of discretionary review procedure as proposed by Dean Landis; 
(3) increased terms of agency members to uniform ten year terms; (4) increased 
prestige, power and compensation of hearing examiners; and (5) a recommendation 
against the present enactment of any general revision of the Administrative Pro- 
cedure Act.” 

On April 27, 1961, the President laid reorganization plans before Congress for the 
SEC and FCC. These authorize delegation by the Commissions of “any . . . functions” 
to agency panels or employees, subject to discretionary review, largely as proposed by 
Dean Landis. See page 730 supra. They also authorize the agency chairmen to 
assign the personnel to perform the delegated functions. 





EDITORIAL NOTE 


THE LICENSING OF CHEMICAL REPROCESSING PLANTS 
UNDER THE ATOMIC ENERGY ACT 


James E. Lemert* 


I. INTRODUCTION 


The Atomic Energy Act of 1954! opened the way for private industry 
to participate in peaceful applications of atomic energy, the most im- 
portant of which is the program for production of electrical power 
using nuclear fuels as the source of heat. Private industry responded to 
the congressional invitation of 1954 and presently is represented at almost 
every stage of the production cycle of atomic power. There are two 
areas, however, into which, for economic reasons, private industry has not 
ventured. One of these is the reprocessing of nuclear fuels*—an activity 
which is directed towards recovering the unused fuel and useful materials 
from nuclear fuel which has been irradiated in a power reactor but which, 
because of poisons from the fission process, has become inefficient for 
further use. The Atomic Energy Commission has attempted to stimulate 
private industry interest in building and operating reprocessing facilities, 
but thus far has met with a refusal based on industry skepticism about the 
profitability of such activity. When and if private industry sees its way 
clear to enter the field, it will face a host of legal problems. It is the pur- 
pose of this note to investigate these problems which, for the most part, 
arise from the licensing procedures applicable to chemical reprocessing 
plants. 


Il. THe Present Rove or Private INpDustTRY 


The AEC is currently offering reprocessing services to private nuclear 
reactor owners. However the Commission has consistently indicated that 
it does not wish to continue this program, and will step aside whenever 


*B.S.E.E., 1957, Purdue. Research Editor, The George Washington Law Review, 
1960-61. 


1 Act of Aug. 30, 1954, 68 Stat. 919, 42 U.S.C. §§ 2011-2296 (1958). 

2 The other area where industry has not participated is the construction and _opera- 
tion of facilities to produce special nuclear material, U-235. At present this is done 
in large very complex gaseous diffusion plants. Because of the tremendously large 
investment required for such plants, it is doubtful whether industry will ever enter 
into this phase of the production cycle. See Marks & Trowbridge, Framework for 
Atomic Energy Industry 87 (1955). 


[ 739] 
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the services become commercially available. A few years ago the AEC 
indicated that it would accept proposals from private industry to build 
and operate chemical processing plants.* The chemical industry’s response 
at that time was unanimously negative; such a venture was deemed eco- 
nomically unsound. The factors stated by industry as the bases for their 
refusal were: using the AEC’s definition of reasonable costs,* the in- 
come from such a plant would not be a sufficient return on the invest- 
ment; considering the real possibility of a change in the types of fuel 
elements, there was an unknown development cost of modification; 
problems of waste storage and disposal were of considerable magnitude; 
and the rapid obsolescence of some of the processes seemed likely to 
occur.’ The Commission then announced that it would continue to offer 
these services to privately owned reactors, during the interim period, still 
confident that the economics of the industry would change and that 
private companies would eventually enter the field.® 

Within the four year period since the first solicitations, there has been 
almost no activity by private industry in the reprocessing field.*. The 
reason as given by a member of the Joint Committee on Atomic Energy 
in a recent hearing is that “up to this time the amount of fuel processing 
is so small and the cost of the plant to do the job is so large that all of it is 
done at a tremendous loss.” § And yet with more private reactors being 
planned and built, the AEC was faced with the decision of whether to 
expand their reprocessing facilities so as to be able to given commitments 


3 AEC Release No, 753, January 5, 1956. 

4 The definition of reasonable costs was based on a conceptual plant design with a 
daily cost of $15,300. 22 Fed. Reg. 1591 (1957). The AEC will cancel existing con- 
tracts “on 12 months’ notice, if the Commission finds that the fuel element processing 
services are commercially available at reasonable prices.” AEC Release No. 999, 
March 7, 1957. According to the AEC Deputy Manager, prices in the order of 15% 
higher than those charged by the Commission would be considered reasonable. In- 
dustrial reaction to the invitation was illustrated by remarks of a representative of 
Vitro Corporation: “The question of reasonable cost is obviously one of the keys to 
this thing. The AEC has said that 15% above their price would be reasonable. I hope 
that this does not mean that some higher percentage would be unreasonable.” A main 
drawback seemed to be the lack of the guaranteed base load of sufficient quantity upon 
which acceptable reprocessing charges were dependent. See, Industry “Not Ready” 
to Reprocess Civilian Fuel, 4 Forum Memo 30-31 (Nov. 1957). 

5 AEC Release No. 1205, October 28, 1957. 

6 Ibid. 

7 There have been no facilities built for the reprocessing of irradiated fuel elements 
for the purpose of separating the useful materials and their refabrication into fuel 
elements. However there has been a notice of proposed issuance of a construction 
permit to the Martin Co. for a plant that is classified a facility for processing irradiated 
fuels, 26 Fed. Reg. 1231 (1961). This plant will process multikilocurie quantities of 
irradiated material containing special nuclear material for the purpose of processing 
strontium 90 and curium 242 into forms suitable for heat sources. This work is pur- 
suant to the SNAP program of producing isotopic power sources in the form of 
thermocouples wherein the heat is converted into electrical energy by contacting hot 
radioactive materials with the hot junction of the isotope. AEC Docket No. 50-181. 

8 Hearings Before the Joint Committee on Atomic Energy on Development, Growth 
and State of the Atomic Energy Industry, 86th Cong., 2d Sess. 402 (1960). 
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to the new reactor owners for services. One commentator has described 
the Commission’s dilemma as follows: 


If, on one hand, the Commission gives long term commitments 
for reprocessing services at attractive rates, it may slay in embryo a 
yet unborn private reprocessing industry. On the other hand, if it 
does not give such commitments, it may seriously delay the develop- 
ment of reactors.® 


The AEC was preparing to expand its existing reprocessing facilities to 
accommodate newly-built and planned reactors, when a nibble from 
private industry was felt. In December of 1959, one chemical company 
and five utilities companies formed the Industrial Reprocessing Group and 
conducted a study on the feasibility of building and operating a spent 
fuel processing facility.!° Although nothing definite has come of this 
project,’ Davison Chemical Co. has recently submitted a plan to fellow 
members of the Group which calls for construction of a processing plant 
to begin operating in 1964 at costs comparable with AEC charges.'** The 
Commission has apparently suspended plans for expansion of its facilities 
pending a decision (or proposal) from this group. 


III. Reprocesstnc—Its CHARACTER AND DEVELOPMENT 


In its annual report to Congress in 1959, the AEC stated that one ob- 
jective of the atomic program was reduction of the cost of nuclear power 
to competitive levels in high energy cost areas within a period of ten 
years.'2 The primary means for accomplishing this objective is power 
reactors built and operated by private industry. Such reactors are de- 


®Upton, Licensing and Services to Licensees and Others under the Atomic Energy 
Act of 1954, 24 Geo. Wash. L. Rev. 488, 495 (1956). 

10It has been speculated that the Commission may welcome any forthcoming pro- 
posal by offering spent fuel of its own to provide a guaranteed base load for such a 
plant. Atomic Ind. Rep., News & Analysis 5:415 (1959). In any event, the Commis- 
sion postponed for a period of six months plans to modify its existing processing 
facilities, to assure private industry that it will not compete in the processing of 
_ fuel. AEC, Major Activities in the Atomic Energy Program, Jan.-Dec. 1959, 


11 The study, completed in July by Davison Chemical Division of W. R. Grace & 
Co. and Bechtel Corp., demonstrated the technical and economic feasibility of such a 
reprocessing plant although charges ran 20% higher than the costs the AEC had 
projected. The next step is to be an engineering design of such a plant. Two of the 
utilities companies have indicated they will withdraw from IRG; Davison has con- 
tacted Westinghouse and General Electric, seeking their participation in the program. 
7 Forum Memo 7-8 (Nov. 1960). Both companies declined the invitation. (Commu- 
nications to the writer from company representatives. ) 

lla The recently submitted plan indicated that the plant charges after 300 days of 
operating will be $18,000 per day, which is the same amount that the AEC will use 
as the basis of its charges in 1964. 8 Forum Memo 15 (Feb. 1961). 

12 1959 AEC Ann. Rep. 4-6. 
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signed to produce heat from the nuclear fission process, which heat is 
converted to electrical power by conventional turbo-generating equip- 
ment. 


Because of the inherent dangers and radiation hazards of a power 
reactor, its design must include large, expensive shielding and containment 
structures, and consequently the initial investment required is quite 
large.’* In order for the reactor to operate, fissionable material is inserted 
into the core of the reactor in such configurations as to produce the 
desired chain reaction. Thus the cost of the fissionable material, or nu- 
clear fuel is also a relevant economic consideration.* Although pro- 
portionately this cost is considerably less than the cost of the plant and 
equipment, the achievement of an efficient fuel cycle is certainly a step 
in the direction of competitive nuclear power. 


The ultimate cost of nuclear fuel reflects expenses of many different 
operations along the production line.® At the later stages, two areas 
present themselves as possibilities for fuel cost reductions. One area 
relates to the manufacture of the fuel elements. The bulk of reactors in 
use today are heterogeneous,’® and use solid, cylindrically shaped fuel 
elements. The manufacturing of such elements consists of chemical 
operations to produce the fuel alloy, and the shaping and encasing or 


cladding of the elements by metallurgical operations, and is referred to as 
fuel fabrication.'* Private industry began building plants for fuel fabrica- 
tion almost as soon as the field opened in 1954, and presently offers such 
services to private reactor owners. 


An allied process, known as fuel reprocessing, is also important with 
respect to the economics of reactor operation.'* During the controlled 


13 The costs of the plant and equipment appear to constitute approximately 75% of 
the total costs of the power reactor program. See 1960 AEC Ann. Rep. 15. 

14 As a matter of fact, a nuclear power reactor, at least at present, uses all the 
electrical generating and distribution equipment that a coal burning plant would. 
Since it is doubtful that the cost of a reactor will ever be less than the cost of a coal 
burning plant, to achieve economic feasibility there must be savings elsewhere in the 
operation of the reactor. Fuel costs represent the logical area for reduction of costs 
since a very small amount of fissionable material will produce as much heat as a very 
large amount of coal. See Dean, Report on the Atom 175 (2d ed. 1957). 

15 These operations include the mining of the uranium ore, the milling process which 
produces uranium concentrate, the processing at a feed materials plant, and the 
separation of the fissionable material, U-235, at the gaseous diffusion plants. 

16 Reactors are sometimes classified according to the relative arrangement of the 
fuel and the moderator. In the heterogeneous reactor the fuel is arranged within the 
moderator in a geometric pattern or lattice. The other type of reactor is the homo 
geneous reactor in which the fuel is evenly dispersed in the moderator, and is usually 
liquid. Examples of the latter type are the water boilers and the Homogeneous Re- 
actor Experiment at Oak Ridge. Glasstone, Principles of Nuclear Reactor Engineer- 
ing 52 (1955). 

17 One of the advantages of the homogeneous reactor is that fuel fabrication is un- 
necessary. 

18 The costs involved in these two operations are said to amount to only forty per- 
cent of the total fuel costs and less than twenty percent of the total costs of operating 
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chain reaction of a nuclear reactor, only a small percentage of the fuel is 
dissipated at the time when refueling becomes necessary.” It becomes 
economicaly desirable then to recover unused fuel and other valuable 
materials from the spent fuel elements to the extent that they can be 
recovered at a cost less than purchasing an equivalent amount of such 
materials. 

The technology of chemical processing, stated generally, consists of 
treating spent fuel in such a manner as to separate and extract the unused 
fuel, the fissionable materials produced, and the fertile materials. Although 
most experience has been with solid fuel elements of heterogeneous re- 
actors, the liquid fuel of a homogeneous reactor can also be reprocessed.”° 

The operations involved in fuel reprocessing, in addition to the chemi- 
cal separations, include receiving the spent fuel elements, unloading and 
storing them,” mechanically reducing any fuel elements to a size suitable 
for the dissolving process,?? and waste disposal. Several methods of 
chemical processing of irradiated fuel elements have been developed; 
solvent extraction is the method most commonly used today.”* Prior to 
the actual solvent extraction, the element is placed in a dissolution cell to 
remove the cladding;** another stage using a different chemical solution 


a nuclear reactor, but it is believed that they are areas in which substantial cost re- 
ductions are possible. Hausner & Schumar, Nuclear Fuel Elements 45 (1959). 

19 In reactors using non-enriched fuels, for example natural uranium or uranium- 
aluminum alloy, the irradiation limit is from ten to thirty percent burn-up of the 
original charge before refueling is necessary. Martin & Miles, Chemical Processing of 
Nuclear Fuels 13 (1958). 

20 At Oak Ridge, liquid fuel reprocessing has been experimented with. It appears 
that the most feasible technique is a combination of the ion-exchange and solvent 
extraction methods. The possibility for integrated reprocessing seems to be most 
feasible with these reactors. Ferguson, The Processing of Aqueous Homogeneous 
Reactor Fuel, in Process Chemistry (Bruce, Fletcher, Hyman & Katz, ed. 1956) 249, 
257 (Progress In Nuclear Energy, Series IIT). 

21JIn plants of advanced design, these operations are carried on under water for 
safety reasons. 

22 These mechanical operations might be sawing or shearing; normally these opera- 
tions are to be kept to a minimum, and, if the dissolver cell can safely accommodate 
the fuel elements, they will be eliminated. An example is the handling of the Chalk 
River fuel. Formerly it was sawed at Chalk River and sent to Hanford or Oak 
Ridge for dissolving. Because of the spread of radioactivity, the practice was aban- 
doned, and the existing dissolvers at the Savannah River processing plant were modi- 
fied to handle the eleven foot long elements. Proceeding of the AEC Symposium for 
Chemical Processing of Irradiated Fuels from Power, Test, and Research Reactors, 
TID—7583, 189 (Jan. 1960). 

23 Other methods are precipitation, pyrometallurgy, and volatilization. Volatility 
procedures are said to have great promise for processing enriched fuel using uranium- 
zirconium alloys. Pyroprocessing is believed to have great potential with respect to 
the development of economic nuclear power, especially integrated processing. Sym- 
posium on the Reprocessing of Irradiated Fuels, Book 3, TID—7534, 988-89 (May, 
1957). See also Lawroski, Chemical Reprocessing, 15 Nucleonics 140 (Sept. 1957). 
For a projected design and cost estimate of a pyrometallurgical processing plant, see 
Basel & Koslov, Pyrometallurgical Reprocessing Plant, 15 Nucleonics 56 (Aug. 1957). 

24Commonly used materials for the cladding are aluminum, zirconium, and stain- 
less steel. The dissolving solutions are usually sodium hydroxide for aluminum clad- 
ding and dilute hydrofluoric acid for zirconium. 
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dissolves the core of the fuel element.”> The solution is then centrifuged 
to remove any solids.*® The next step is the solvent extraction?’ and 
ultimately the separation of the uranium and plutonium from the fission 
products and other materials. 


IV. Lercat Osstractes to INDUSTRY PARTICIPATION 


A. Licensing as a Production Facility 


The licensing procedures that probably will be applicable to reprocess- 
ing plants raise significant legal problems. One of the functions of the 
AEC is regulatory, and it is contemplated that in any transfer of re- 
sponsibility for reprocessing to private industry, the Commission will 
make maximum use of that most potent weapon of regulation, the license. 
Indeed, the Atomic Energy Act of 1954 specifies in section 10178 that 
production and utilization facilities must be licensed. In section 11(t) 
the term “production facility” is defined as follows: 


. .. any equipment or device determined by rule of the Commission 
to be capable of the production of special nuclear material in such 
quantity as to be of significance to the common defense and security, 
or in such manner as to affect the health and safety of the public.® 


From this it appears that the Commission has broad discretion in classify- 
ing facilities for licensing. Another section of the 1954 Act which may 
have some bearing on the statutory definition of “production facility” is 
section 11(s), which defines “produce” to mean: 


. .. (1) to manufacture, make, produce, or refine special nuclear 
material; (2) to separate special nuclear material from other sub- 
stances in which such material may be contained; or (3) to make 
or to produce new special nuclear material.*° 


The definition of “production facility” in section 11(t) appears to re- 
quire a facility license for most types of reactors. As to other operations, 


25 Nitric acid is generally used for uranium and uranium-molybdenum cores. 

26 The centrifuges are designed to prevent criticality. 

27 Two kinds of solvent extraction have been developed and used, the Purex method 
and the more recently developed Redox method. Redox uses hexone (methyl isobutyl 
ketone) as the solvent and aluminum nitrate as the salting agent. The Purex method 
uses tributyl phosphate as the solvent with nitric acid as the salting agent. The ad- 
vantages of the Purex Process are that tributyl phosphate has a higher flash point 
and lower volatility, and that the nitric acid is more readily recoverable (by distilla- 
tion) which results in lower requirements for waste storage. Symposium On The 
Reprocessing Of Irradiated Fuels, Supra, note 23, Book 1 at 84. 

28 68 Stat. 936 (1954), 42 U.S.C. § 2131 (1958). 

29 68 Stat. 923 (1954), 42 U.S.C. § 2014(t) (1958). 

80 68 Stat. 923 (1954), 42 U.S.C. § 2014(s) (1958). 
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such as fuel fabrication and chemical reprocessing, it was open to ques- 
tion whether they would be considered “production facilities.” There 
was less doubt that these operations “produce” special nuclear material 
within the scope of section 11(s). The mere fact, however, that an opera- 
tion will “produce” special nuclear material does not necessarily mean it 
will require licensing as a production facility under section 101; it will 
not unless the Commission in its discretion decides a facility license is 
necessary. With respect to fuel fabrication plants, the Commission ap- 
parently has decided that the security and health and safety problems are 
not as serious as those associated with reactors,*! since fuel fabrication 
operations were exempted** when the AEC regulations governing the 
licensing of production facilities were promulgated.** The same regula- 
tions, however, definitely contemplate a facility license for chemical 
processing plants, defining “production facility” as (inter alia): 


Any facility designed or used for the processing of irradiated mate- 
rials containing special nuclear material.®4 


The Commission’s interpretation of “production facilities” to include 
chemical processing plants could be challenged if inconsistent with other 
sections in the Act dealing with production facilities, or with the Act as 
a whole. An examination of the Act and its legislative history with the 
purpose of discovering any legislative intent regarding chemical process- 
ing plants leads to unsatisfactory and inconclusive findings. 

The Act does not expressly mention chemical reprocessing in the 
licensing context. The legislative history is almost equally barren. At 
one point, however, during testimony involving the antitrust provisions 
of the bill, the Joint Committee Chairman, responding to an inquiry as 
to what activities other than the generation of electricity were subject to 
licensing, said: 


Chemical processes; fabrication of material, reworking it, I do not 
know what they all are, but I know there are a lot.** 


This remark lends support to the proposition that chemical processing 
plants were to be licensed as facilities. 


81 Speech of Mr. Harold L. Price, then of the Division of Civilian Application, now 
Acting Director of Regulation, USAEC, before the Atomic Industrial Forum, Wash- 
ington, Sept. 27, 1955; CCH Atom. Energy L. Rep. 4 6543 (1955). 

8210 C.F.R. §§ 50.1-.110 (1959). In the original proposed regulations, the definition 
of production facility included fuel fabrication. See 20 Fed. Reg. 2486 (1955); AEC 
Release No. 764, January 18, 1956. 

8321 Fed. Reg. 355 (1956). 

3410 C.F.R. § 50.2(a) (3) (1959). 

85 Hearings Before the Joint Committee on Atomic Energy on S. 3323 and H.R. 
8862 to Amend the Atomic Energy Act of 1946, 83d Cong., 2d Sess. 716 (1954). 
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Also seeming to support facility licensing of chemical reprocessing 
operations are sections 53 and 57 of the Act.** These sections make it 
unlawful for anyone to possess special nuclear material unless the posses- 
sion is licensed under sections 103 or 104,37 or the material is to be used 
in conducting research activities under section 31.5° Since one must 
possess special nuclear material in order to reprocess it, these sections may 
be said to imply that a license is required because of the proscription 
against possession otherwise. The persuasiveness of this argument based 
on section 53(a) is minimal in light of the fact that the argument would 
be equally applicable to fuel fabrication plants which were administrative- 
ly exempted from facility licensing.*® 

On the other hand, there are provisions in the Act that would support 
the position that it was not contemplated that chemical processing plants. 
would be licensed as facilities. Section 41(a) provides that the Commis- 
sion shall be the exclusive owner of production facilities except (inter 
alia) those used for research and development which are not capable of 
producing “within a reasonable period of time a sufficient quantity of 
special nuclear material to produce an atomic weapon.” *° Ostensibly, 
such a provision with its quantitative limitation is intended to apply 
solely to reactors, some of which do not have the specified capacity, and 
not to chemical processing plants which would always handle quantities 
larger than that amount. 

Section 41(b) provides that the President shall determine yearly the 
amount of special nuclear material to be produced in the Commission’s 
production facilities.*! It seems reasonable that in making this determina- 
tion the President should take into account only material originally pro- 
duced, as in reactors, and not material resulting from reprocessing subse- 
quent to the original manufacture. 

Under section 52, a person who lawfully produces special nuclear 
material is to be paid a fair price for it.4? Should this provision be applied 
to chemical processing operations which yield special nuclear material, 
the Government would be paying for the same material twice, once for 
the production in the reactor, and again when it is reprocessed. 


36 68 Stat. 930, 932 (1954), 42 U.S.C. §§ 2073, 2077 (1958). 

37 68 Stat. 936 (1954), 42 U.S.C. §§ 2133, 2134 (1958). 

88 68 Stat. 927 (1954), 42 U.S.C. § 2051 (1958). 

89 Dunlavey, Government Regulation of Atomic Energy, 105 U. Pa. L. Rev. 295, 
326 (1957). Mr. Dunlavey, after noting this inconsistency, finds the Commission’s 
exemption justified by language in the Joint Committee Report to the effect that facili- 
ties not determined to be a production or utilization facility are “exempt from licensing 
as a facility, though the owner must still have a license for any special nuclear material 
involved.” (See Joint Committee on Atomic Energy, Amending the Atomic Ener 
Act of 1946, as Amended, and for Other Purposes, H.R. Rep. No. 2181, 83d Cong. 
Sess. 12 (1954) ). 

40 68 Stat. 928 (1954), 42 U.S.C. § 2061(a) (1958). 

4168 Stat. 928 (1954), 42 U.S.C. $ 2061(b) (1958). 

42 68 Stat. 929 (1954), 42 U.S.C. § 2072 (1958). 
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Further anomalies result from a basic technological difference between 
reactors and chemical reprocessing facilities. In a reactor, special nuclear 
material is utilized to produce fission and the ensuing heat is converted 
into other forms of energy. However operation of a reactor also pro- 
duces special nuclear material because of the fission process. In the lan- 
guage of the Act, then, a reactor is both a production facility and a 
utilization facility.** A chemical processing plant, however, merely takes 
material and reprocesses it until a usable form of special nuclear material 
is produced; in none of its operations does it utilize special nuclear mate- 
rial. Since it does produce special nuclear material, under the terminology 
of the Act, a chemical processing facility might be considered a produc- 
tion facility, but would not be considered a utilization facility. 

The language of sections 103(b) and 106, in the licensing chapter of the 
Act, suggests that Congress intended that these sections apply only to 
reactors. Section 103(b) provides for the issuing of commercial licenses 
to persons “whose proposed activities will serve a useful purpose propor- 
tionate to the quantities of special nuclear material or source material to 
be utilized.” ** Such a provision would contemplate the operation of a 
reactor but clearly not chemical processing. 

The legislative history of section 106 discloses that the Commission was 
authorized to group together production and utilization facilities for 
licensing purposes because there was no facility then known that was 
“purely a production facility or purely a utilization facility.” * 

The fact that chemical processing plants (which are purely production 
facilities) were known at the time would lend support to the proposition 
that Congress did not contemplate that these plants would be subject 
to facility licensing. 

Practically speaking, the conflict pointed up by the preceding dis- 
cussion is probably immaterial in light of the basic statutory definition 
of production facility. Section 11(t) gives the Commission authority to 
determine whether the facility produces “special nuclear material in such 
quantity as to be of significance to the common defense and security, or 
in such manner as to affect the health and safety of the public.” “© Once 
this determination is made, the plant in question becomes a production 
facility. So, although there may be some indirect support in the Act to 
challenge the Commission’s definition of production facility to include 
chemical processing plants, the explicit authority to classify facilities 
granted by Congress is no doubt sufficient to sanction the Commission’s 
definition and would override the noted inconsistencies. 

Assuming now for purposes of discussion that a chemical processing 





43 §§ 11(t), 11(aa), 68 Stat. 923 (1954), 42 U.S.C. §$ 2014(t), (aa) (1958). 
4468 Stat. 936 (1954), 42 U.S.C. § 2133 (1958). (Emphasis added.) 

45S. Rep. No. 1699, H. R. Rep. No. 2181, 83d Cong., 2d Sess. 20 (1954). 
46 See S. Rep. No. 1699, H. R. Rep. No. 2181, 83d Cong., 2d Sess. 12 (1954). 
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plant will be required to be licensed under Part 50 of the AEC regula- 
tions,*? the next inquiry is into the consequences likely to follow. 


The present AEC licensing procedures** under Part 50 involve a two 
stage process: One must first obtain a construction permit to build the 
facility; then, if all the conditions of the construction permit have been 
complied with, the Commission will normally issue the operating license. 
Under section 189(a) of the Act,*° a formal hearing is required at each 
stage. Also contained within this section is the directive to admit as a 
party to any proceeding “any person whose interest might be affected by 
the proceeding.” Thus the real and perhaps inescapable possibility of a 
long, drawn-out hearing presents itself.*° 


The 1957 amendment to the Atomic Energy Act provides that the 
Advisory Committee on Reactor Safeguards shall review each applica- 
tion for a facility license “and shall submit a report thereon.” ®* This has 
been construed to require review of applications for both construction 
permits and operating licenses.®* It is interesting to note that this amend- 
ment, which made the Advisory Committee statutory, uses the following 
language in describing its jurisdiction: 


The Committee shall review war studies and facility license appli- 
cations referred to it and shall make os thereon, shall advise the 


Commission with regard to the hazards of proposed or existing re- 
actor facilities and the adequacy of proposed reactor safety stand- 
ards... .5% 





4710 C.F.R. §§ 50.1-.110 (1959). 

48 For an outline of the procedures used in reactor applications, see Joint Commit- 
tee on Atomic Energy, 85th Cong., Ist Sess., A Study of AEC Procedures and Or- 
ganization in the Licensing of Reactor Facilities (Comm. Print 1957). For a more 
up-to-date and broader survey of licensing procedures, see Joint Committee on Atomic 
Energy, 87th Cong., lst Sess., Improving the AEC Regulatory Process (Comm. Print 
1961). 

4971 Stat. 579 (1957), 42 U.S.C. § 2239 (1958). 

50 An example of an extended hearing is the Power Reactor Development Co. case, 
AEC Docket No. 50-10. See also, International Union of Electrical Workers v. 
United States, 280 F.2d 645 (D.C. Cir.), cert. granted, 364 U.S. 889 (1960). For 
comments on the significance of this, the first public hearing of the AEC, see, Morri- 
son & Garrick, What We Learned from the PRDC Case, 17 Nucleonics 60 (July, 
1959) ; Jalet, A Study in Administrative Law: The Power Reactor Development Co. 
Hearing Before the Atomic Energy Commission, 47 Geo. L.J. 47 (1958). 

51 Section 181(b), 71 Stat. 579 (1957), 42 U.S.C. § 2231 (1958). 

52 Hearings Before the Joint Committee on Atomic Energy on Development, Growth 
and State of the Atomic Energy Industry, 85th Cong., 2d Sess. 126 (1958). In prac- 
tice the ACRS has reviewed applications not only at these two stages, but also for 
any amendments to the construction permit and operating license. Joint Committee 
on Atomic Energy, 87th Cong., Ist Sess., Improving the AEC Regulatory Process, 
vol. 1, 49 (Comm. Print 1961). In one instance, the application of Yankee Atomic 
Electric Co., AEC Docket No. 50-29, the Committee reviewed the proposed reactor 
nine times and wrote five reports prior to the issuance of the operating license. Id. at 


39. 
53 § 29, 71 Stat. 579 (1957), 42 U.S.C. § 2039 (1958). 
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The references are to reactor hazards; however the language quoted 
raises the possibility that chemical processing facility applicants would 
also have to submit to the ACRS, an admittedly competent advisory body 


but one which up to the present time has been exclusively concerned 
with reactor safety. 


The effects of classifying reactors and chemical processing plants to- 
gether for licensing purposes would be particularly onerous when modifi- 
cation problems are considered. Should modification become necessary 
which involves “the material alteration of a licensed facility,” the appli- 
cant must obtain a new permit, following the same procedures as an 
original application with the two “full dress” hearings.*> Whereas a re- 
actor facility is for the most part of a stable design, and during its entire 
life would probably not be modified to any great extent, the reprocessing 
plant is built to process certain fuel elements that are of definite sizes, 
shapes and compositions, and will very likely have to modify its facilities 
to accommodate new and different and more efficient types of fuel ele- 
ments as the state of the art develops. It is also likely that such changes 
will involve “material alterations,” thus subjecting the chemical plant to 
another round of lengthy proceedings. 


Part 50 licensing with its attendant delays and expenses is an obstacle 
to be reckoned with by a prospective processor.** Private reactor owners 
are normally public utilities which have long been subject to govern- 
mental regulation and are monopolistic in character. The chemical indus- 
try, on the other hand, is a highly competitive one. Whereas the public 
utility can plan far ahead into the future to offset delays inherent in the 
regulatory scheme, and can absorb high costs into its rate structure, the 
chemical industry is not so constituted. 


Another consequence of the licensing of chemical processing plants as 
production facilities is that they would become subject to the requirement 
of an operator’s license under section 107.°" In section 11(p) “operator” 
is defined as “any individual who manipulates the controls of a utilization 
or production facility.” ** A reactor has a control panel, and it is manipu- 


54 Evidently the Advisory Committee on Reactor Safeguards expects to broaden its 
jurisdiction to include problems associated with chemical processing plants. See letter 
from the Chairman of the ACRS to the Joint Committee, Joint Committee on Atomic 
Energy, 87th Cong. Ist Sess., Improving the AEC Regulatory Process, vol. 2, 591 
(Comm. Print 1961). However at the present time there is no indication that the 
ACRS has ever advised on anything but reactor safety. See, Hearings, supra, note 52, 
at 118. 

5510 C.F.R. § 50.91 (1959). 

56 Rep. Durham of the Joint Committee has remarked: “I realize there is a lot of 
redtape in securing licenses. That has been one of the complaints.” Hearings Before 
the Joint Committee on Atomic Energy on Development, Growth and State of the 
Atomic Energy Industry, 86th Cong., 2d Sess. 404 (1960). 

57 68 Stat. 939 (1954), 42 U.S.C. § 2137 (1958). 

58§ 11(p), 68 Stat. 923 (1954), as amended, 42 U.S.C. § 2014(p) (1958). 
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lated by an operator, but as to a chemical processing facility, it is diffi- 
cult to imagine who would be the operator. 

Another problem that might be troublesome for chemical companies 
results not from Part 50 but from the Rules of Practice of the Com- 
mission relating to the inspection of records.®® Generally, all unclassified 
material in license applications is open to public inspection. Certain data 
may be withheld if disclosure would affect the interest of any party con- 
cerned and the disclosure is not required by the public interest. The 
chemical industry, which is known for its reliance on trade secrets, would 
naturally be interested in knowing to what extent scrutiny of such in- 
formation could be barred. There must be a request for the withholding 
of data, which must identify specifically the items sought to be withheld 
and the reasons why disclosure would adversely affect the applicant. 
Where the information is necessary to public safety considerations and 
findings, the request will nearly always be denied.** But, even if the 
request is granted, persons “properly and directly concerned” could gain 
access to the information. It has recently been stated that the AEC grants 
requests to withhold information relating to (a) the cost of constructing a 
facility; (b) manufacturing processes for fabricating fuel elements; and 
(c) a small training reactor, if the information were not essential to a 
technical review of the safety aspects of its operation.®* It appears, there- 
fore, that to the extent that information about the operation of a facility 
is related to safety considerations, it cannot be withheld. For instance, 
methods for the avoidance of criticality in a chemical processing plant 
would be available to the public since they relate to the public health and 
safety. 


B. Antitrust Considerations 


Assume that a hypothetical chemical company did undertake to build 
and operate a processing facility, complied with all the procedural re- 
quirements, and was awarded permission to operate such a plant. Could 
another chemical concern go through the same type of proceeding, and 


59 10 C.F.R. § 2.790 (1959). 

60 The AEC is subject to 18 U.S.C. § 1905 (1958), which renders unlawful un- 
authorized disclosure by government personnel of confidential information coming to 
them in the course of employment. Plaine, The Rules of Practice of the Atomic 
Energy Commission, 34 Texas L. Rev. 801, 819-20 (1956) ; Dunlavey, supra note 26, 
at 332. 

61 CCH Atomic Energy L. Rep. 4 11,421-22 (1959). 

62 Cf., In the Matter of Commonwealth Edison Co., AEC Docket No. 50-10, Sup- 
plemental Intermediate Decision, Nov. 12, 1959, where the Commission permitted in- 
formation involving certain calculational techniques to avoid criticality to be withheld 
since, although pertinent to safety, it was not essential for a safety evaluation. 

63 Ibid. 

64 Letter to Mallinckrodt Nuclear Corp., AEC Docket No. 70-36, May 18, 1959; 
CCH Atomic Energy L. Rep. 4 11, 425 (1959). 
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be awarded an operating license to compete with the first company? 
Theoretically, perhaps, the answer is yes. But realistically, the combina- 
tion of the first processor’s headstart, the present small demand for these 
services, the possibility of obsolescence of the equipment and the lengthy 
proceedings requisite to an operating license would tend to preclude com- 
petition. A frank appraisal is that the first plant would very likely have 
a monopoly for some period of time. If so, it becomes pertinent to inquire 
into the extent to which the antitrust laws will affect the operation.® 

Congress seems clearly to have intended that the atomic industry de- 
velop in a manner consistent with the antitrust laws, since one of the 
purposes of the Act is the development of the industry “so as to... 
strengthen free competition in private enterprise.” ® Section 105 sets 
forth the antitrust provisions. Subsection (b)*’ prescribes the statutory 
procedures respecting facilities considered to be research and develop- 
ment operations leading towards commercial feasibility and licensed 
under section 104(b). This subsection charges the Commission with the 
duty of reporting promptly to the Attorney General any information it 
has respecting the activity of any applicant which “appears to violate or 
to tend toward the violation of any of the foregoing [antitrust] Acts.” 

When chemical processors finally enter the field, their facilities may 
be deemed commercial and therefore require a section 103 license,®* 
bringing into play the antitrust provisions of section 105(c). Subsection 
105(c) directs the Commission prior to the issuance of the license to 
notify the Attorney General of the terms and conditions of the license. 
The Attorney General then is to advise whether the proposed activity 
would “tend to create or maintain a condition inconsistent with the 
antitrust laws.” 7° Such a recommendation by the Attorney General 
does not bind the Commission, however.” 


Sanctions for antitrust violations are set forth in section 105(a), and 
include revocation or suspension of the license.*? Even though the 
licensee cleared the initial preventative antitrust hurdles, he would be 


85 It has been observed that very real antitrust problems will arise when private 
enterprise enters the field of supplying services to reactor owners. See Cavers, Atomic 
Power: The Quest for a Program, 27 Geo. Wash. L. Rev. 427, 451 (1959). 

% § 1(b), 68 Stat. 921 (1954), 42 U.S.C. § 2011(b) (1958). 

8768 Stat. 938 (1954), 42 U.S.C. § 2135(b) (1958). 

88 Up to the present time, the Commission has granted no commercial licenses under 
section 103 of the Act. All the private power reactors have been licensed under section 
104(b) as “research and development activities leading to the demonstration of the 
practical value of such facilities for industrial or commercial purposes.” 

#9 68 Stat. 938 (1954), 42 U.S.C. § 2135(c) (1958). 

10 Tbid. 

71 Jacobs & Melchior, Antitrust Aspects of the Atomic Energy Industry, 25 Geo. 
Wash. L. Rev. 508, 517 (1957). 

7268 Stat. 938 (1954), 42 U.S.C. § 2135(a) (1958). 
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subject to prosecution if anticompetitive factors arose after the license 
were issued,”3 

In the licensing of the projected chemical processing plant (assuming 
a 104(b) license, not a commercial license, would be required”), the 
Commission faces another dilemma. Its eagerness to persuade private 
industry to provide reprocessing services is curbed by the congressional 
mandate to report activities which might tend to be anticompetitive to a 
body that might advise against the issuance of the license. Given the 
present licensing requirements for chemical processing plants, the AEC 
seemingly would have to recognize the possibility of the creation of a 
monopoly. If section 105(b) is to be taken seriously, the Commission 
should report the proposed activity to the Attorney General. To what 
extent this would be done, of course, is a matter for speculation; however, 
fairness to the applicant and protection of his interests would dictate 
early consultation between the AEC and government antitrust special- 
ists.75 


C. Health and Safety Considerations 


While stringent licensing of nuclear facilities might tend to discoura 
private activity, it is necessary to the extent that the public health and 
safety demand the protection afforded thereby. With respect to re- 
actors, because of their inherently dangerous nature, Part 50 regulation 
is no doubt necessary; whether such regulation is justified for chemical 
processing plants depends upon the relative dangers involved in chemical 
reprocessing. 

In considering safety, it has been said that the most dangerous atomic 
operations are those of reactors and chemical separations plants.”* The 
chemical processing plant requires especial vigilance with respect to both 
chemical hazards and radiation hazards in order to protect the operating 
personnel and the public. The effects of chemical accidents are greatly 
magnified because of the ensuing release of radioactive materials.” 

An examination of the operations of a chemical processing plant reveals 


73 Cosway, Antitrust Provisions of the Atomic Energy Act, 12 Vand. L. Rev. 179, 
186 (1958). 

74 The assumption that a 104(b) license will be required at least for the first private 
reprocessing facility seems warranted in that commercial feasibility necessary for a 
103 license could not be demonstrated until some operating experience had been 

ined. 
oer It might be possible to show that the monopoly was “thrust upon” the processor 
by a combination of government regulation and the processor being the first to enter 
the field. See generally, Report of the Attorney General’s National Committee to 
Study the Antitrust Laws 56 (1955), citing United States v. Aluminum Co. of 
America, 148 F.2d 416, 429 (2d Cir. 1945). 

76 See, e.g., Krebs & Hamilton, The Role of the States in Atomic Development, 21 
Law & Contemp. Prob. 182, 196 (1956). 

77 Symposium, supra note 23, at 1037. 
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many areas where there are possibilities for accidents.** In the initial 
stages, transfer accidents are possible, either in removing the irradiated 
fuels from the shipping casks, or in transfers from the storage areas to 
the dissolvers. At the dissolver the irradiated fuel elements come into 
contact with aqueous acids, and even though these operations are carried 
out at low temperatures, the possibility of a run-away reaction is present.” 
Leaks in the pipes or equipment must always be guarded against. Fire 
hazards from the irradiated fuel, plutonium, and zirconium must also be 
coped with. Always present are criticality problems and the possibility of 
chemical explosions resulting from improper concentrations of the 
aqueous solutions. 

It must be kept in mind, however, that fifteen years of AEC experience 
can be drawn on to design the plant as safely as possible. For instance, 
each of the processing cells would be heavily shielded and completely 
enclosed, except for passages for ventilation; transfer and storage would 
take place under water which in addition to acting as a radiation shield, 
thermally cools the fuel elements;*° the cells would be designed to avoid 
criticality; and the exhaust filters on the processing cells could be con- 
nected in series, so that if one breaks, there will be less chance of a total 
escape. 

Of all the possibilities, formation of a critical mass would be the most 
likely to occur, due to the almost continuous presence of fissionable 
materials in aqueous solutions. Such a formation would involve the rapid 
evolution of heat; although it would probably not cause any damage 
outside a shielded cell, such accidents can occur at stages and times of 
the overall processing when operating personnel would be exposed to the 
resulting radiation.*t To guard against criticality accidents, the vessels 
are geometrically shaped so as to be “always safe,” or sufficiently large 
so that concentration control is achieved. 

While criticality may be the most persistent problem in a reprocessing 
plant, a chemical explosion must be considered the “maximum credible 
accident.” §? Such explosions can occur at various stages in the processing 


78 For purposes of the following discussion, it is assumed that the reprocessing 
method used is the solvent extraction method. 

79 Symposium, supra note 23, at 1044. 

80 Glasstone, op. cit. supra note 16, at 435. 

81 On June 16, 1960, a criticality accident occurred at Oak Ridge exposing eight em- 
ployees to. radiation while they were working on testing and cleaning operations. 
Either a valve leakage or an operator’s error permitted a uranium solution from a 
tank not being tested to flow into a nearby stainless steel drum where a critical mass 
was formed. A similar criticality accident occurred at Idaho Falls in its chemical 
processing plant earlier in 1960. See 1 Reactor Safety 75 (March, 1960) (Technical 
Review Quarterly issued by the AEC). 

82 This is a term of art that means: “Those conditions or combination of conditions 
whose occurrence is considered credible and for which the consequences appear to be 
greater than those from any other credible accident.” Notice of proposed issuance of 
construction permit to Yankee Atomic Electric Co., 22 Fed. Reg. 6258 (1957). It is 
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due to over-concentrations of acid. The evaporators seem particularly 
hazardous with respect to explosions; at the temperature and concentra- 
tion at which this operation is carried out, it is possible to create unstable 
products capable of detonating the nitrated material. Such chemical 
explosions usually rupture the vessel and contaminate the plant, some- 
times causing damage to the siding and roof.** 


One of the substantive safety considerations for nuclear facilities is 
whether the “maximum credible accident” can be contained by the facil- 
ity structure.** It appears that there is a good chance that the effects of 
a chemical explosion will not be felt beyond the confines of the reprocess- 
ing plant.** Contrasted with this is a nuclear reactor where there is very 
often doubt that the “maximum credible accident” will be contained.* 
Also, when the maximum limits of possible damage caused by operations 
of each facility are considered, the reactor is capable of much greater 
destruction.§? 


It has been said that the chances of a serious accident at a power re- 
actor site are very remote.** The chance of minor but unpleasant acci- 
dents (involving criticality, for instance) may be said to be greater in 
processing plants. Nevertheless, industry seemed strangely reluctant to 
build power reactors until Congress provided the $500,000,000 indemnity 
program against liability for accidents.*® 


The survey of safety considerations would not be complete without 


to be distinguished from the maximum possible accident. See Green, The Law of 
Reactor Safety, 12 Vand. L. Rev. 115, 138 (1958). 

83 Such an accident is described in Symposium, supra note 23, at 1076; the steel 
framework of the building was not damaged. In another explosion, described at 1055- 
56, the building, presumably less rigidly constructed, showed some structural damage. 
A more recent accident occurred at Oak Ridge on November 20, 1959 in its Thorex 
Processing Plant during cleaning operations. The door to the processing cell was 
blown open, scattering plutonium radiation among the workers and over four acres of 
the surrounding area. See Atomic Ind. Rep., News & Analysis 6:39 (1960). 

84 See Green, The Law of Reactor Safety, 12 Vand. L. Rev. 115, 139 (1958). 

85 A report involving the processing facilities at Savannah River indicates that the 
maximum credible accident would be contained within the plant site. 3 Reactor Fuel 
Processing 6 (Oct. 1960) (Technical Review Quarterly issued by the AEC). 

86 E.g., The PRDC construction permit issued despite doubts of the Advisory Com- 
mittee on Reactor Safeguards as to containment. The text of the Advisory Committee 
report can be found at Joint Committee on Atomic Energy, 85th Cong., Ist Sess., A 
Study of AEC Procedures and Organization in the Licensing of Reactor Facilities 
133 (Comm. Print 1957). In the case of the Consolidated Edison construction permit, 
which issued in May, 1956, the “maximum credible accident” was not established, so 
the containment finding was likewise lacking. See 23 Fed. Reg. 1060 (1958). 

87 See, e.g., AEC study on “Theoretical Possibilities and Consequences of Major 
Accidents in Large Nuclear Power Plants” (1957) (sometimes called the “Brook- 
haven Report”). 

88S. Rep. No. 296, H.R. Rep. No. 435, 85th Cong., Ist Sess. 2-3 (1957), which 
summarizes Part I of the AEC “Brookhaven Report.” 

89 Green, supra note 84, at 118. See also, Hearings on H. R. 1981 Before the Joint 
Committee on Atomic Energy on Governmental Indemnity and Reactor Safety, 85th 
Cong., Ist Sess. 169 (1957). 
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mentioning waste disposal, an integral part of chemical reprocessing. 
Reprocessing is the major source of high level radioactive waste; it also 
produces low level liquid and gaseous waste. During the dissolving stage, 
radioactive gases are given off; these gases—xenon and iodine—have a 
short life, so that the practice of exhausting them to the atmosphere 
through a tall stack appears adequately safe.*° The first cycle of the 
solvent extraction produces the high level liquid waste.®' Lower level 
liquid wastes are produced in subsequent cycles. The low level liquid 
wastes are disposed by dilution and dispersion into the soil or bodies of 
water. The high level wastes include some products that will retain their 
radioactivity for hundreds of years. At the present time, these wastes are 
concentrated and placed into underground tanks. Since the life of the 
tanks is less than the life of the radioactive material, it is recognized that 
this is only a temporary solution.*? 

Because of the necessity of storage facilities for high level wastes near 
chemical processing plants and the theoretically harmful effects of re- 
lease of gaseous wastes, the earlier view was that such plants should be 
located in remote areas.** From an economic viewpoint, because of ship- 
ping costs and the desirability of having a reprocessing plant centrally 
located to serve many reactors, it would be advantageous to locate re- 
processing plants in more populous areas.** The extent to which nuclear 
safety will permit reprocessing sites in populated areas is a matter of 
speculation, although there appears to be some departure from the view 
that remote site locations are a necessity.® 


Should private industry enter the reprocessing field, it is not clear who 
would have the responsibility for waste disposal. As to the low level wastes, 


90 Joint Committee on Atomic Energy, 86th Cong., Ist Sess., Summary-Analysis of 

Hearings on Industrial Radioactive Waste Disposal 19 (Comm. Print 1959). 
Ibid. 

92 Td. at 19-24. 

%3 Hearings Before the Special Subcommittee on Radiation of the Joint Committee 
on Atomic Energy on Industrial Radioactive Waste Disposal, 86th Cong., Ist Sess. 31 
(1959) ; Proceedings of the International Conference on the Peaceful Uses of Atomic 
Energy, vol. 13, 310 (1955). 

%4 Hearings, supra note 93, at 2353-54. 

% Joint Committee on Atomic Energy, supra note 90, at 19. After the exhaustive 
hearings on waste disposal the Joint Committee concluded by saying: 

At the present time all major chemical processing sites are located in remote 

or semiremote areas. It is not yet clear whether this will always have to remain 

the case. 
This conclusion was evidently based on the testimony of Dr. Frank Bruce of Oak 
Ridge, the only witness who advocated locating reprocessing plants in less remote 
areas. His remarks were qualified, however, by the suggestion that by the time new 
reprocessing plants are built, many of the waste disposal problems will be solved. 
When asked which constituted the greater safety hazard—shipping of fuel elements 
long distances to remotely located plants or permitting reprocessing plants to be 
located in highly populated areas—he stated that the latter constituted the greater 
hazard, and that this, in turn, created great incentive for discovering safer methods of 
waste storage. Hearings, supra note 93, at 2356. 
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there should be no objection to the AEC delegating responsibility. 
High level wastes however present a more serious jurisdictional problem. 
In 1956, a representative of the AEC indicated that the private processor 
would be completely responsible for the long term storage of waste.% 
The present viewpoint however seems to be that private industry will 
not be able to assume such a responsibility. Although the AEC permits 
licensees to engage in low level waste disposal, it has always retained the 
responsibility for storage of high level wastes. The fact that these prob- 
lems will endure for hundreds of years, at least unless more adequate 
methods of treating and disposing of the waste are discovered, would 
dictate government responsibility.” 


Before attempting to decide whether safety considerations justify sub- 
jecting chemical processing plants to licensing under Part 50 of the 
regulations, it might be useful to compare the processing facility with 
a fuel fabrication plant. Waste disposal problems aside, the actual opera- 
tions involved in the two plants are quite similar. The main difference is 
that a fuel fabrication plant “cold works” while a reprocessing facility 
begins its operations with material that has been irradiated. This distinc- 
tion would of course make the chemical processing a more dangerous 
operation than fuel fabrication; although there are criticality hazards in 
both, these are more likely to materialize rapidly and unexpectedly with 
“hot working.” 


As has been mentioned, fuel fabrication does not come within the 
definition of those facilities that require a license under Part 50, but 
rather is licensed in accordance with Part 70,°* governing special nuclear 
material licenses. Part 70 was enacted pursuant to the statutory provisions 
involving the licensing of special nuclear material. These provisions are 
found mainly in section 53% of the Act; sections 181-189 involving 


95a There has been an objection, though. In Harris County v. United States, peti- 
tion for review filed, No. 18,519, 5th Cir. Aug. 19, 1960, the petitioner challenges the 
statutory authority of the Commission to license waste disposal. The Atomic 
Energy Act of 1954 as originally enacted at no place explicitly mentions the term 
waste disposal. The AEC relies on sections 81 and 161, and buttresses its argument 
with the language of a 1959 amendment, 73 Stat. 688, 42 U.S.C. § 2021 (Supp. I, 1959), 
adding section 274, which indicates that Congress had assumed the Commission had 
such authority. Brief for Respondents, pp. 14-22, 31. 

96 Address of Dr. Kenneth Davis, then Director of the Division of Reactor Develop- 
ment, USAEC, at the 2d Power Reactor Fuel Processing Symposium, Jan. 20, 1956, 
CCH Atomic Energy L. Rep. 4 6608 (1956). 

97 It appears from the waste disposal hearings that industry could not at present 
take over this responsibility on a commercial basis. However representatives from 
industry take the view that the responsibility should ultimately shift from the govern- 
ment. See Hearings, supra note 93, at 607, 2445-47. 

9810 C.F.R. §§ 70.1-.71 (1959). 

99 68 Stat. 940 (1954), 42 U.S.C. § 2073 (1958). Although subsection (b) authorizes 
the Commission to issue general or specific licenses for special nuclear material, the 
Commission in its regulations provides only for specific licenses. 

100 68 Stat. 953 (1954), as amended, 42 U.S.C. $$ 2231-39 (1958). 
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administrative procedure are also applicable to some extent. Briefly, the 
procedures for obtaining a special nuclear material license require 
the applicant to set forth in his application complete details as to his 
identity and qualifications, the amount of special nuclear material to be 
used, and the specific activities in which he plans to engage.’°! He must 
also show that his operation will use special nuclear material for a pur- 
pose authorized in section 53(a), that he is qualified to use the material 
in accordance with AEC regulations, and that his facilities and procedures 
are adequate with respect to health and safety considerations.’ If the 
operation involves the use of large quantities of special nuclear material, 
the applicant must obtain AEC approval of a radiation monitoring system 
and emergency evacuation procedures.’ (Both fuel fabrication and 
reprocessing would no doubt handle sufficiently large quantities to re- 
quire compliance with this provision.) Under section 53(e), a number 
of conditions are attached to any such license which for the most part 
relate to title and recapture rights of the government respecting the 
material allocated.1* The regulations promulgated by the AEC require 
the applicant to submit to inspections and tests of his plant and equip- 
ment to insure continuing compliance with health and safety considera- 
tions. These procedures obviously are a good deal less cumbersome 
than those of a facility license from the viewpoint of a prospective 
licensee.1°¢ 

Could a chemical processing plant be licensed in this manner? Such 
licensing, which omits the step of obtaining permission to build the plant 
in accordance with plans submitted to the AEC,’ might be inadequate 
for reprocessing facilities because of nuclear safety. Since the operations 
involved in reprocessing create greater criticality problems, the design of 
the equipment becomes a major consideration and the Commission should 
approve the plans for the avoidance of these problems before construc- 
tion is begun. However, this is not to be taken to rule out the possibility 


10110 C.F.R. $ 70.22 (1959). 

102 10 -C.F.R. § 70.23 (1959). 

103 The amount specified in the regulations is 500 grams of U-235, or 300 grams of 
plutonium or U-233. 10 C.F.R. § 70.24 (1959). 

104 68 Stat. 930 (1954), 42 U.S.C. § 2073(e) (1958). 

105 10 C.F.R. §§ 70.53, 70.54 (1959), which 25 Fed. Reg. 12730 (1960) redesignated 
as 10 C.F.R. §§ 70.55, 70.56 (Supp. 1961). 

106 Since permission does not have to be granted prior to building a fuel fabrication 
plant, the license can issue a very short time after the application is filed. See, as a 
random example, AEC Docket No. 70-143, where the special nuclear material license 
issued two weeks after the application was filed. 

107 For awhile there was some question as to whether or not a reactor could be 
built without first obtaining a construction permit. This largely academic but interest- 
ing question was answered neither by the 1954 Act or the AEC regulations as original- 
ly promulgated. See Green, supra note 84, at 136. The regulations have recently 

amended to specifically provide that “no person shall begin the construction of a 
production or utilization facility . . . until a construction permit has been issued.” 25 
Fed. Reg. 8712 (1960), amending 10 C.F.R. § 50.10 (1959). 
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that, with the advance of technology, a reprocessing facility could in the 
future be designed with sufficient engineering detail to demonstrate that 
it could be licensed under Part 70 without involving undue risks to the 
public health and safety. 

Given both Part 50 and Part 70 of the regulations as they are presently 
written and administered, one is constrained to take the position that if a 
chemical processing plant were to be licensed, it would have to be licensed 
in accordance with Part 50. However the administrative process is neces- 
sarily flexible and adaptable to changing circumstances. The wording of 
section 161(i)(3) of the Act’®® indicates that the AEC has authority to 
modify its regulations to include procedures more consistent with the 
public health and safety. Hence, at least two possibilities suggest them- 
selves. The first is a modification of Part 70 to include more stringent 
protection against the hazards of any projected reprocessing facility. The 
second possibility is for a would-be processor to petition the Commission 
proposing amendments to the regulations specifically applicable to re- 
processing facilities.1 

There is a third course available. That is the one involving the least 
amount of change, namely to license the facility under Part 50, as is, 
using “reactor equivalents” to arrive at requirements for chemical process- 
ing facilities.'° It is submitted that this course affords a temporary solu- 
tion at best, and that ultimately reprocessing should receive regulatory 
treatment separate from reactors. 


V. CONCLUSION 


Chemical reprocessing is an integral step in the fuel cycle of a power 
reactor and consequently is a factor in the economics of the atomic power 
program. This activity at present is carried on entirely by the govern- 
ment in government-owned facilities. Although the AEC is eager to 
have private enterprise take over reprocessing of fuels, at least from 
privately-owned reactors, it has been unable to get any proposals from 
the chemical industry. The basic reason for the unwillingness of private 


108 The relevant portions of this section read: 

. . . the Commission is authorized to prescribe such regulations or orders as it 
may deem necessary ... (3) to govern any activity authorized pursuant to this 
Act, including standards and restrictions governing the design, location and 
operation of facilities used in the conduct of such activity, in order to protect 
the health and to minimize danger to life or property. 

109 The Commission’s Rules of Practice provide for such a procedure. 10 C.F.R. 
§ 2.782 (1959). 

110 This is the course the Commission seems to have adopted, at least temporarily, 
with respect to the small scale chemical processing plant at Quehanna, Pa., supra note 
7. In determining the amount of financial protection the company would have to 
furnish as a basis for additional federal indemnification, the plant was assessed as the 
equivalent of an 11 megawatt (thermal) reactor. The amount of radioactive material 
to be processed was compared with the amount of radioactive material in a reactor to 
arrive at the determination. AEC Release No. D-60, March 20, 1961. 
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concerns to build such plants seems to be the lack of assurance of receiv- 


ing a sufficient volume of fuels to make the operation economically 
feasible. 


Should private industry decide to enter the field of processing of ir- 
radiated fuels, the processor would be required to obtain a facility license 
for his operation. The requirement of a facility license derives from the 
regulations promulgated by the AEC pursuant to statutory provisions of 
the Atomic Energy Act. There is little doubt that the Commission has 
broad statutory authority to classify facilities for licensing purposes, and 
hence an attack on the validity of the regulations would be unavailing. 
However the statutory provisions with respect to facility licensing were 
written exclusively in contemplation of the licensing of reactors. The 
application of facility licensing requirements to chemical processing 
plants gives rise to weird and unintended results. 

The procedures for obtaining a facility license call for a two stage 
process involving applications first to construct the plant and then to 
operate it. The statute also seems to require the submission of these appli- 
cations to an advisory body which to date has been concerned only with 
reactor safety. The stringent licensing requirements and the inevitable 
delay and expense caused by the necessity of hearings are factors that 
might preclude a competitive industry from entering this field. Because 
of the nature of chemical reprocessing, the licensing of these facilities may 
prove more onerous than the licensing of reactors in that modification of 
the plant and equipment is much more likely to be necessary in the 
former. If the modification involved a substantial alteration, the initial 
licensing procedures would have to be repeated. 


The private chemical reprocessor, if he should build and operate a 
plant, would face many other legal uncertainties, including applicability 
of the statutory requirement for an operator’s license, the extent to which 
safety would compel him to disclose trade secrets, and whether he could 
obtain antitrust clearance. 

The justification for licensing chemical reprocessing plants as pro- 
duction facilities is that the public health and safety require it. Although 
accidents involving chemical reprocessing facilities would produce less 
total destruction than reactor accidents, the probability of minor acci- 
dents is perhaps greater with the processing of irradiated fuels. The 
relatively less stringent special nuclear material licensing procedures used 
to regulate fuel fabrication plants, unless modified, do not offer sufficient 
safeguards for chemical reprocessing facilities. Nevertheless, it does not 
follow that chemical reprocessing plants should be licensed alongside 
reactors under regulations written primarily in contemplation of reactors. 

The administrative aspects of atomic energy law are unusual in that 
the regulatory body is regulating an industry prior to and during its 
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development. Perhaps it would not be amiss, then, to suggest that the 
Commission, consistent with its efforts to encourage private industry’s 
entry into the field, modify its regulations or promulgate a new set of 


regulations specifically applicable to chemical reprocessing and _ its 
peculiar problems. 





LEGISLATION NOTE 


REGULATION OF RETAIL AUTOMOBILE SALES IN THE 
DISTRICT OF COLUMBIA 


William H. Witt* 


I. INTRODUCTION 


An example of the efficacy of press revelations in arousing public 
awareness of the need for remedial legislation has been afforded by the 
expanded regulations on retail automobile sales recently promulgated by 
the District of Columbia Government.! In the strengthening of the 
position of the individual buyer against fraud, and perhaps even more 
significantly in the establishment of a regulatory framework in a major 
segment of the field of installment sales, the regulations represent an 
important development. 


The first significant step towards the control of retail automobile 
selling in the District of Columbia was taken in 1951,? based upon the 
general business licensing authority of the District Commissioners.* Pres- 
sure for expansion of these provisions built up rapidly after abuses by 
some used car dealers were dramatically described in a series of articles 
in the press. The resultant reinforcement of the 1951 regulations, issued 
early in 1960 as a stop-gap pending congressional authorization of broader 
provisions, established more specific criteria for qualification for dealer 


* Staff Member, The George Washington Law Review; A.B., 1941, Harvard 
University. 

1 Regulations Governing the Businesses of Buying, Selling and Financing of Motor 
Vehicles in the District of Columbia [Hereinafter cited as the D.C. Motor Vehicle 
Sales Regs.], D.C. Comm’rs Order No. 60-2219, Oct. 20, 1960. 

2D.C. Comm’rs Order No. 301,275/37, Oct. 11, 1951. This order was the first 
effort at regulation of retail automobile sales in the District of Columbia. Business 
licensing antedated this order, however. Used car dealers had been licensed since 1932 
under the authority of the Commissioners to license dealers in second-hand personal 
property. 32 Stat. 622 (1902), as amended, D.C. Code Ann. § 47-2339 (1951). In 
1946 the category of motor vehicle dealers was specifically exempted from the pro- 
visions of the regulations governing second-hand dealers, and a licensing requirement 
was established for persons engaged in buying and selling used cars exclusively, or 
who take used cars in part payment on new cars and who dispose of such used cars 
by sale, trade or exchange. D.C. Commissioners’ Order No. 301,992, March 21, 1946. 

3 32 Stat. 622 (1902), as amended, D.C. Code Ann. § 47-2301 (1951). 

4 Ottenberg, Used Car Buyer Beware, a series published by The Washington Star 
to expose the used car racket and to help prospective buyers of used cars protect them- 
selves, Nov. 1-7, 1959. These articles are collected in Hearings on H.R. 9876 Before 
the House Committee on the District of Columbia, 86th Cong., 2d Sess. 15-33 (1960). 
(Hereinafter referred to as Hearings on H.R. 9876]. 


[ 761} 
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licenses, extended licensing to automobile salesmen, and somewhat 
strengthened existing contract disclosure requirements.5 These regula- 
tions were soon followed by legislation enabling the District Government 
to extend the regulation of motor vehicle sales into four principal areas. 
These are the bonding of retail dealerships and finance companies, the 
establishment of maximum finance charges in installment sales contracts, 
limitations on the use of certain contract provisions which had been pro- 
ductive of abuses, and the strengthening of buyer protection on re- 
Possession. 


The regulatory authority thus vested in the District Commissioners is 
broad. In addition to their general business licensing power, as expanded 
in the congressional enactment, and the specific powers to act in certain 
areas, the legislation confers broad authority on the Commissioners to 
make and enforce such regulations as they in their discretion deem 
appropriate to carry out the legislative purposes and to prevent un- 
conscionable practices in connection with retail installment transactions. 

Looked at from the national point of view, the District of Columbia 
regulations parallel a growing body of legislation at the state level deal- 
ing with retail automobile sales. In general, this legislation is of two 
types: that which strengthens the position of the buyer vis-a-vis the 
seller in the individual transaction, and that which is aimed at regulating 
the automobile sales financing industry as a whole. Legislation of the 
first type seeks to check the incidence of various forms of failure of 
disclosure and fraud through more rigid dealer standards, while the 
second purports to deal with the economic practices of the industry, 
through control of finance charges and, in a small minority of jurisdic- 
tions, dealer participation arrangements. Judgments as to the appropriate 
extent of regulation in both areas require the balancing of the conflicting 
considerations of consumer protection and maximum freedom for the 
entrepreneur. The background for a consideration of current regulatory 


efforts is the growing national appreciation of the need for action in both 
fields. 


This note, after identifying the problems which have developed in the 
field of motor vehicle sales, will attempt to appraise the District of 
Columbia regulations as an approach to their solution and as a contribution 
to the national trend towards regulation of retail installment sales. 


5 D.C. Commissioners’ Order No. 60-303, Feb. 9, 1960. 

6 D.C. Motor Vehicle Financing Act, 74 Stat. 69 (1960). 

7D.C. Motor Vehicle Financing Act §2(e), 74 Stat. 69 (1960). 

8 For a survey of state regulatory legislation in the field of finance charges on 
retail installment sales contracts, see Warren, Regulation of Finance Charges in 
Retail Installment Sales, 68 Yale L.J. 839 (1959). What the states have done by 
direct legislation, the District of Columbia, because of its unique status, has done by 
regulation pursuant to congressional enabling statutes. 
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II. Asuses 1y AUTOMOBILE SALES AND AVAILABLE REMEDIES 


The importance to the average individual of the economic commitment 
involved in automobile ownership acounts for the high degree of public 
interest in revelations of abuses in this field. Much of this interest centers 
on the retail installment sales contract, the principal means of financing 
most automobile sales. Statistics indicate the steadily growing segment 
of consumer purchases financed through retail installment sales contracts, 
and the major economic importance of automobile sales financing. Total 
installment paper outstanding has increased from about $3 billion in 1929 
to close to $43 billion by November 1960;! automobile installment paper 
accounted for $1.5 billion and $18 billion of the respective totals. Abuses 
in this area thus involve a potentially significant diminution of consumer 
purchasing power. 


That the incidence of abuses in the automobile field has in fact reached 
substantial proportions is indicated by statements such as the following, 
made on behalf of the District of Columbia Advisory Board of the 
American Automobile Association: 


The full extent to which a relatively small minority of unscrup- 
ulous used car dealers and sales finance companies has injured the 
motoring public and the good name of the majority of dealers and 
finance companies who are reliable business men can only be 
guessed at. District law enforcement officials and private organiza- 
tions have stated that they receive hundreds of complaints each 
year, but it is believed that this is only a fraction of the total number 
of victims. Most of them do not file formal complaints or proceed- 
ings to recover their overcharges. Most people apparently would 
rather bear their losses rather than publicly admit they had been 
victimized." 


Abuses fall generally into two categories: (1) those stemming mainly 
from irregularities in the transactions between individual buyers and 
sellers, and (2) problems which arise out of general conditions of the sales 
finance industry. In the first group fall various practices, including mis- 
leading advertising, oral misrepresentations by sellers, irregularities in 
the incorporation of the oral terms of the sale into the written contract, 


®Federal Reserve System Board of Governors, 1 Consumer Installment Credit 
25-26 (1957). 


10 47 Fed. Reserve Bd. Bull. 76 (1961). 

11 Hearings on S. 2895 Before the Subcommittee on the Judiciary of the Senate 
Committee on the District of Columbia, 86th Cong., 2d Sess., Transcript pp. 90-91 
(1960). (statement of Ross D. Netherton, Research Counsel for the American Auto- 


mobile Association) (The transcripts of these hearings were not subsequently printed. ) 
(hereinafter referred to as Hearings on S. 2895]. 





764 THE GEORGE WASHINGTON LAW REVIEW 


and procedure on repossession.12 The second category covers finance 
and insurance charges which, even where there is no element of failure 
of disclosure, are deemed to be economically excessive. 

Prior to the enactment of adequate legislation covering dealer respon- 
sibility, advertising and contract disclosure, and providing for orderly 
repossession procedures, the buyer had little real protection against over- 
reaching by the seller. Such protection as existed was to be found in the 
law of fraud and negotiable instruments, and in attempting to take action 
against the seller the defrauded purchaser found it extremely difficult to 
prove the seller’s oral misrepresentations as against the written instru- 
ment.’ Control of misleading advertising has also been inadequate, and 
even in the District of Columbia, where the Federal Trade Commission 
has particular regulatory authority,™* this authority has not in the past 
been fully utilized. 


Efforts to attain a proper balance in automobile sales financing transac- 
tions between the economic interests of buyers and sellers as groups 
involve a different range of problems. Here disclosure may be adequate 
with no fraud or other irregularity involved, but a question may arise as 
to whether certain aspects of the sales contract are economically justi- 
fiable."6 The largest single problem here is that of excessive finance 


12 The series of articles by Miriam Ottenberg, supra note 4, which played a major 
role in bringing the scope of abuses in automobile sales to public attention, contains 
many striking examples of dealer fraud. Particularly egregious were the manipulations 
of documents by the sellers to avoid disclosure of contract terms through folding over 
or covering the whole contract except the signature line, subsequent filling in of 
sections of the contract left blank at the time of signing, and destruction of the 
original contract followed by inducement of the buyer to sign “replacement” papers in 
blank. 
13 Oliver Gasch, Chairman of the Law Enforcement Council and United States 
Attorney for the District of Columbia, thus described the need for protection of the 
buyer: 
However, I feel there is some need of interposing some governmental authority 
between the seller and the purchaser, for this reason, sir. We have here a con- 
tract which is signed by an individual who frequently doesn’t know what he is 
signing. There is no means whereby he can challenge what he has signed 
afterwards in a court of law, and when he brings the case to us, as a case 
presumably involving a charge of false pretenses, we are confronted with a 
signed instrument on one hand and this man’s statement of what the dealer has 
told him on the other hand. 

Hearings on H.R. 9876 at 61. California has had similar experiences. See, Legislative 

Regulation of Retail Installment Financing, 7 U.C.L.A.L. Rev. 623 (1960). 

14 Federal Trade Commission Act, 38 Stat. 717, 719 (1914), as amended, 15 U.S.C. 
§ 45 (1958). 

15 ata of Earl W. Kintner, Chairman, Federal Trade Commission, before the 
Advertising Club of Metropolitan Washington, FTC Release, Oct. 11, 1960, at p. 3. 

16 A series of articles exploring the broader economic and social implications of 
retail installment selling is contained in 2 Law & Contemp. Prob. 139 (1935). As 
pointed out in the foreword to the symposium, “the area of problems is broader than 
that of abuses, and the fact that large segments of the field of installment credit 
selling are free from sharp practices does not render them any the less a fruitful 
field for study.” Of particular interest is the article by Raoul Berger, Usury in In- 
stallment Sales, at page 148, arguing for judicial application of the usury statutes to 
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charges. Within this problem, there is the subsidiary issue as to whether 
dealer participation schemes tend to increase the overall finance charge, 
and if they do, whether such schemes should be regulated.’7 Other poten- 
tial subjects of regulation are the “pick-up payment,” a large lump-sum 
payment necessary to retain possession of the vehicle,’* and the “balloon 
payment,” ?® usually the final payment under the contract and several 
times the normal payment in size, which confronts the installment pur- 
chaser with the immediate danger of repossession. Finally, there is the 
burying in the finance charge of insurance obligations which are not 
always clear to the purchaser and which are at times inflated with exces- 


sive amounts of credit life insurance and with unnecessary credit health 
insurance.”° 


installment contracts as a means of stimulating regulatory legislation; with rebuttal 
by Stanley B. Ecker, Commentary on “Usury in Installment Sales,” at page 173, 
setting forth the justification for the prevailing time-price doctrine, under which the 
usury statutes are not applied to installment contracts. 

17 Dealer participation developed out of the practice in automobile sales financing 
of assigning paper to the finance company without recourse against the dealer. The 
finance company would hold, in a reserve credited to the dealer, a portion of the 
finance charge to cover the company’s possible loss as a result of the repossession of 
automobiles upon default by the buyer. Since in practice the losses have been negligible, 
substantially all the reserves are returned to the dealer and constitute an incentive 
to maintain a close relationship with the finance company. The objections which have 
been raised against this practice are based on the assumption that the larger refunds 
which the major finance companies are able to make tend to increase the proportion 
of the business which they control and, because of the inability of smaller companies 
to compete, ultimately to force an upward movement of finance charges. 

The considerations involved in regulation of dealer participation in installment sales 
financing of automobiles are discussed in the following series of articles: 28 Ind. L.J. 
641 (1953) ; Hardy, Another View On The Origin of Dealer Participation in Auto- 
mobile Finance Charges, 30 Ind. L.J. 311 (1955), and Pecar, Dealer Participation in 
Automobile Finance Charges: A Reply, 30 Ind. L.J. 319 (1955). 

18 The “pick-up” payment device is usually used in conjunction with an advertise- 
ment of a one dollar or other ridiculously low down payment. The sales contract is 
actually written up with such down payment, but with a proviso that a substantial 
payment must be made in four to five days, which actually “picks-up” the down pay- 
ment to the normal amount. The proviso most typically appears in very fine print, 
usually buried well within the body of the contract. Needless to say, the seller does 
not make the buyer aware of its existence. The buyer is then prevailed upon to raise 
the necessary additional payment by a small loan or other high interest device. The 
buyer thus finds himself with the obligation of having to meet the installment pay- 
ments on the loan as well as on the sales contract, an obligation which he is often 
unable to meet, resulting in default, repossession, loss of the vehicle and possible 
liability on a deficiency judgment. 

19 See generally, Hearings On Proposed Regulations Governing The Businesses of 
Selling and Financing Motor Vehicles in the District of Columbia, Transcript pp. 
32-33, Oct. 12, 1960 (statement of Irving Bryan, Assistant Corporation Counsel of 
the District of Columbia) [hereinafter referred to as Hearings on the Proposed D.C. 
Motor Vehicle Sales Regs.]. 

20Many of the instances of abuse in retail installment sales in the District of 
Columbia have concerned servicemen. In some cases, buyers carried in their install- 
ment payments annual premiums totaling $75 to $125 for life, accident and health 
insurance—the latter completely unnecessary in their case. See the statement of Major 
Harry Ehrlich, Staff Judge Advocate, 1100th Air Force Squadron, Bolling Air Force 
Base, Md., at Hearings on H.R. 9876 at 59-60. 
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The usury statutes have in practice been ineffective as protection 
against excessive finance rates, since the overwhelming majority of juris- 
dictions in the United States have held that usury statutes do not apply 
in the case of installment sales paper.21 Under the prevailing time price 
doctrine, the courts have taken the position that the installment sales 
contract is not a loan or forebearance of money within the meaning of the 
usury statutes, reasoning that the compensation to which the seller is 
entitled for the risk and expense of selling on time removes such contract 
from the protection of the statute. In addition, there were no preexisting 
legislative protections for the buyer against such devices as “pick-up” and 
“balloon” payments. While in the insurance area there was general rate 
legislation, even here certain gaps existed.?* 


Legislation to close the major gaps in protection of the automobile 
buyer has been enacted by an increasing number of states in recent years. 
The requirement of disclosure in installment sales contracts is general. 
In the area of seller responsibility, posting bond was a condition for ob- 
taining a dealer license in 15 states by early 1960,?* while licenses were 
required for salesmen in 11 states.** The first critical literature in the field 
of finance charges appeared in the early 1930s,?5> and in 1935 Indiana 
passed the first regulatory statute.*® Parallel action by other states ex- 
panded at a moderate pace until the mid-1950s, when there was a rapid 


21 The courts of the District of Columbia have followed the prevailing view. See 
Certified Motors, Inc. vy. Nolan Loan Co., 122 A.2d 227 (Munic. Ct. App. D.C. 1956) ; 
Lincoln Loan Serv. v. Motor Credit Co., 83 A.2d 230 (Munic. Ct. App. D.C. 1951) ; 
District of Columbia v. Hamilton Nat’l Bank, 76 A.2d 60 (Munic. Ct. App. D.C, 1950). 
Arkansas is alone among the states in having gone far towards abolishing the time- 
price doctrine. In Hare v. General Contract Purchase Corp., 220 Ark. 601, 249 
S.W.2d 973 (1952), the Arkansas Supreme Court held that where automobile paper is 
assigned to a sales finance company with reasonable assurance that it will be discounted 
at a rate giving a return in excess of the usury limit, the transaction is in substance a 
loan and may be attacked for usury. In Sloan v. Sears, Roebuck & Co., 228 Ark. 464, 
308 S.W.2d 802 (1957), the court carried its doctrine further, and held a contract 
usurious where no assignment was involved. For a discussion of the Arkansas law in 
this field, with particular references to the Hare and Sloan cases, see Note, 12 Ark. 
L. Rev. 202 (1958). 

22 E.g., health and accident insurance coverage, frequently included in installment 
contracts, are not subject to rate regulation in the District of Columbia. 

23 Ariz. Rev. Stat. § 28-1305 (1956); Colo. Rev. Stat. § 13-11-9 (1953); Conn. 
Gen. Stat. § 14-61 (1958) ; Fla. Stat. Ann, § 320.27 (1958) ; Hawaii Rev. Laws § 160- 
168 (1955) ; Me. Rev. Stat. Ann. ch. 22, § 29 (1954) ; Neb. Rev. Stat. § 60-619 (1943) ; 
Nev. Rev. Stat. § 482.345 (1957); N.M. Stat. Ann. § 64-8-6 (1953); N.D. Cent. 
Code § 39-04-31 (1960); Ore. Rev. Stat. § 481.305-.310 (1953); S.C. Code § 46-92 
(1952) ; Utah Code Ann. § 41-3-16 (1953); Wash. Rev. Code $ 46.70.070 (1950) ; 
Wis. Stat. Ann. § 218.01 (2) (h) (1957). 

24 Calif. Vehicle Code Ann. § 11,800-09 (1959); Colo. Rev. Stat. Ann. § 13-11-7 
(1953) ; Hawaii Rev. Laws §$ 160-169 (1955) ; Ky. Rev. Stat. Ann. § 186.070 (1955) ; 
La. Rev. Stat. § 32.718 (1950) ; Nev. Rev. Stat. § 482.362 (1957); Ohio Rev. Code 
Ann. § 4513.03 (Page 1953) ; Okla. Stat. tit. 47, § 564 (Supp. 1959) ; Utah Code Ann. 
§ 41-3-12 (1953) ; Va. Code Ann. § 46.1-523 (1950) ; Wis. Stat. Ann. § 218.01 (1957). 

25 An example is the symposium in Law and Contemporary Problems, supra note 16. 

26 Ind. Ann. Stat. $$ 58-906, -910, -926 (Burns 1951). 
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increase in the legislative tempo. By early 1961 some 24 states have 
enacted laws regulating automobile finance charges.?" 


Ill. Tue Distrricr or CoLuMBIA REGULATIONS 


The District of Columbia regulations established a comprehensive regu- 
latory scheme in the field of motor vehicle sales, both by increasing the 
legal remedies available to the individual buyer against the unscrupulous 
seller and by providing the foundation for a system of regulation of the 
automobile sales finance industry as a whole. In the first category, the 
new regulations establish controls or strengthen preexisting provisions 
in connection with licensing and bonding of sellers, advertising, disclosure 
and repossession. In the general regulatory area, there are completely new 
provisions establishing finance rate ceilings and regulating insurance and 
other contract provisions. 


A. Regulation of the buyer-seller relationship 


1. Licensing 


The 1960 changes strengthen the licensing criteria for automobile 


dealers and add license requirements for salesmen and sales finance com- 
panies, including banks and trust companies that are engaged in automobile 
sales financing.*® The purpose here is to require a high level of responsi- 
bility of the seller; in this regard, the finance company, which discounts 
the dealer’s paper and is frequently in a close relationship with him, is 
as necessary an object of licensing as the dealer. The case is the same with 
the salesman, who represents the dealer in meeting the public. Supple- 
menting the licensing requirement for salesmen, the dealer is made respon- 
sible for knowingly maintaining in his employ an unlicensed salesman. 
Another improvement in the 1960 regulations is the addition of more 
specific criteria as to responsibility, intent and capacity of the dealer, sales- 
man and sales finance company in carrying on their activities. The most 


27 Cal. Civ. Code Ann. § 2982(c); Conn. Gen. Stat. § 42-85 (1958); Fla. Stat. 
Ann. § 520.08 (Supp. 1958) ; Hawaii Rev. Laws § 201 (1955); Ind. Stat. Ann. § 58- 
926 (1951) ; Iowa Code Ann. § 322.19 (Supp. 1958); Kan. Laws Spec. Sess. 1958, 
ch. 9, § 2(a); Ky. Rev. Stat. § 190.110 (1956); La. Acts 1958, No. 74, § 7; Me. 
Rev. Stat. Ann. ch. 59, § 255 (Supp. 1957); Md. Ann. Code art. 83, § 132 (1957); 
Mass. Ann. Laws ch. 255B, § 14 (Supp. 1958) ; Mich. Stat. Ann. § 23.628(18) (Supp. 
1955); Minn. Stat. Ann. § 168.72 (Supp. 1958); Miss. Laws 1958, ch. 495, § 27; 
Nev. Rev. Stat. § 97.040 (1957); N.Y. Pers. Prop Law § 303; N.D. Laws 1957, 
ch. 322, § 3; Ohio Rev. Code Ann. § 1317.06 (Page 1953); Ore. Laws 1957, ch. 625, 
§ 19; Pa. Stat. Ann. tit. 69, § 619 (Supp. 1958) ; S.D. Sess. Laws 1957, ch. 241, § 4; 
Utah Code Ann. § 15-1-2aB(3) (Supp. 1957) ; Wis. Stat. § 218.01(6) (b) (1955). 

28D.C. Motor Vehicle Sales Regs. $201 (1960). Banks and trust companies are 
not specifically mentioned in § 201; they are, however, included within the broader 
term “sales finance company.” This is the clear implication of $ 101(r). 
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significant change from the 1951 regulations is the addition of the require- 
ment of trustworthiness. To qualify for a license as a dealer, the applicant 
must satisfy the Assistant Superintendent, Licenses and Permit Division, 
that he (1) is trustworthy; (2) intends to act as a bona fide dealer; (3) 
has, or has employed a manager who has, substantial training, experience 
or education in the selling of motor vehicles, and (4) will, if so licensed, 
carry on the business of a dealer in a place of business fronting on a street 
or avenue, with not less than 1,000 square feet of display space and 
identified as the dealer’s place of business by one or more signs.*® To be 
qualified for a license as a salesman or sales finance company, the applicant 
must be found by the Assistant Superintendent to be trustworthy and 
to intend to act in the capacity concerned.*° 

The new regulations considerably widen and make more specific the 
grounds for denial, suspension or revocation of licenses. In addition to 
failure to meet the regulations’ criteria for eligibility, and the grounds 
contained in the general D. C. business licensing law,*! adverse license 
action may be predicated upon such acts as wilful failure to comply with, 
or circumvention of, statutes or regulations covering the sale or financing 
of motor vehicles, defrauding of a purchaser or prospective purchaser, 
and wilful employment of any fraudulent or misleading device, method, 
or practice.*? A significant additional ground, involving the control of 
misleading advertising which will be discussed below, is the “wilful use 
of advertising with regard to the sale or financing of motor vehicles 
which is misleading or deceptive by reason of any false statement con- 
tained in such advertising, or which by reason of incompleteness, may 
mislead or deceive.” ** This provision ties compliance with the adver- 
tising provisions directly to the licensing authority, and thus makes specific 
the general power in the Licenses and Permit Division to make the viola- 
tion of any part of the regulations grounds for denial, suspension or revo- 
cation of a license.** 


The breadth of the criteria for action on licenses has the effect of vesting 
a large measure of discretionary authority in the Licenses and Permit 
Division. The weighing of factors relevant to a determination as to 
whether an applicant or licensee is “trustworthy” is an example of an area 
of such administrative determination. The licensing authority indicates 
that there is no set formula for deciding as to the trustworthiness of the 
applicant, but that the Division takes into account such factors as the 
police record of the applicant, if any, character references in the case of 


29. D.C. Motor Vehicle Sales Regs. § 202(b) (1960). 

380 D.C. Motor Vehicle Sales Regs. § 202(c) (1960). 

$1 32 Stat. 622 (1902), as amended, D.C. Code Ann. § 47-2345 (Supp. VIII, 1960). 
82 D.C. Motor Vehicle Sales Regs. § 207(a) (1960). 

33 D.C. Motor Vehicle Sales Regs. $ 207(a) (6) (1960). 

84 D.C. Motor Vehicle Sales Regs. § 207(a) (2) (1960). 





AUTOMOBILE SALES IN THE DISTRICT OF COLUMBIA 769 


an individual new to the business, material in the files of the Division 
regarding persons who have been in the business previously, and informa- 
tion as to legal actions in which the applicant may have been involved.** 
The bond requirement of the regulations is deemed to be an adequate 
guarantee of financial responsibility.*¢ 

The adequacy of proof to show the requisite intent to act as a bona fide 
dealer, salesman or sales finance company under section 202 of the Regu- 
lations presents another area of considerable administrative discretion. 
Here again there are no specific criteria, but the Licenses and Permit 
Division proposes to base its decisions on such evidence as the physical 
plant and organization of the dealer or finance company, the types of 
records kept, the compliance with requirements on such documents as 


the installment contract, and identification of the source of the vehicles 
to be sold.7 


A problem of a different nature stems from the rather detailed require- 
ments as to the size and nature of facilities necessary in order to obtain 
a dealer’s license.** In place of the vagueness which characterizes the trust- 
worthiness and intent requirements, criticism here might well be in terms 
of arbitrariness. Such a regulation, if there is no showing of a reasonable 


basis for the precise size and location criteria employed, may prove to be 
unenforceable.*® 


Review procedures are the same as those for other fields of business 
licensing in the District of Columbia. Initially the applicant or licensee 
has the right of notification and hearing by the Licenses and Permit Di- 
vision. Upon notification of an adverse action by the Assistant Superin- 
tendant of that Division, he has the right to appeal to the Board of 
Appeals and Review,*° a broadly representative body set up to hear ap- 
peals from initial actions on all types of licenses. At this point review as 
a matter of right terminates. However, the applicant or licensee has the 
very limited right to petition the United States District Court for the 
District of Columbia to restrain or compel action on the license on the 
basis that the Board’s decision had been arbitrary, that the regulation under 
which it acted was unconstitutional or exceeded the authority granted 


$5 Author’s conversation with Chatham T. Nottingham, Superintendent, Licenses 

“et Say Division, Department of Licenses and Inspection, District of Columbia. 
i 

37 Tbid. 

38 D.C. Motor Vehicle Sales Regs. § 202(b) (4) (1960). 

8° Neither the transcripts of the hearings of Jan. 22, 1960, nor those of Oct. 12, 1960, 
contain any discussion with respect to the size and location requirements. These re- 
quirements were attached as a rider to the draft regulations which were the subject 
of the October hearings, reportedly at the instance of the Department of Motor 
Vehicles, which was seeking to reduce the large number of dealer tags held by persons 
who had no real place of business. Author’s conversation with Chatham T. Notting- 
ham, see note 35 supra. 

#D.C. Motor Vehicle Sales Regs. § 209 (1960). 
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by Congress, or that the Board had misapplied the regulation.** 

As originally drafted, the new regulations would have provided for 
the review of license decisions of the Board of Appeals and Review by 
the District Commissioners. This provision, which would have made the 
procedure for business licensing in the automobile sales field unique among 
the areas of occupational licensing, was opposed by the Chairman of the 
Board of Appeals and Review and was omitted in the regulations as ap- 
proved. The main argument of the Chairman against the provision was 
that special treatment for the automobile sales field was undesirable in that 
it would deluge the Commissioners with additional work, and would 
stimulate demands for the same right in other businesses not accorded this 
appeal.*? 


The previous licensing system was inadequate to maintain dealer re- 
sponsibility. The uncontroverted facts establishing the existence of abuses 
by used car dealers during the period prior to the new regulations are 
reinforced by the meager results in license complaint actions in the two 
years prior to 1960. The Licenses and Permit Division processed 500 com- 
plaints during that period, of which 100 were prosecuted in the Municipal 
Court and 53 in the UV. S. District Court. The result was a mere handful 
of license forfeitures.* The 1960 regulations, through the establishment 
of rigid responsibility criteria in the automobile sales field, appear to meet 
the need for strengthening of the regulations.** 


At the same time, concern over the severity of the regulations has led 
to plans by at least one dealer organization to seek a right of review of 
license decisions by a judicial tribunal.4* The arguments for and against 
such a review are of approximately equal strength. The major factor in 
favor is the broad range of conduct which can cost the individual his 
license under the regulations, and thus deprive him of his livelihood. The 
standard of conduct is the most demanding in the whole area of business 
licensing and is subject to considerable administrative discretion in appli- 
cation. Contrary arguments are the undesirability of singling out one area 
of licensing for special judicial scrutiny, the probability that license review 


41 28 U.S.C. § 1651 (1958). 

42 Hearings on the Proposed D.C. Motor Vehicle Sales Regs., supra note 19, Tran- 
script pp. 68-71. [statement of Frederick L. Haller, Chairman of the Board of Appeals 
and Review of the District of Columbia]. 

43 Hearings on H.R. 9876 at 54. (statement of Chatham T. Nottingham). 

44 Although present economic conditions in the industry are probably a major factor, 
the sales regulations may have played a part in the recent substantial reduction in the 
number of automobile dealerships in the District of Columbia. Author’s conversation 
with Chatham T. Nottingham. 

45 According to Louis H. Mann, General Counsel, Automotive Trade Association, 
National Capital Area, his organization plans to seek Congressional authority for 
review of license decisions of the Board of Appeals and Review by the Municipal 
Court of Appeals, as in 56 Stat. 195 (1942), as amended, D.C. Code Ann, § 11-772 
(Supp. VIII, 1960). 
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proceedings would crowd the docket of the Municipal Court of Appeals, 
and the availability of mandamus or injunction suits in the U. S. District 
Court in cases of arbitrary administrative action.“ Determination of the 
relative weights of these considerations, and decision as to whether such 
change in the license review procedure is appropriate, might well await | 
the accumulation of additional experience under the 1960 regulations. 4 


2. Bonding 


One of the key innovations in the regulations is the requirement that 
dealers and sales finance companies maintain in force a corporate surety 
bond in the amount of $5,000, running to the District of Columbia, or 
alternatively deposit to the credit of a D. C. trust fund account in the | 
U.S. Treasury other equivalent security*’ for the protection of members 
of the public against financial loss by reason of failure of the licensee to 
observe any statute or regulation in force applicable to the licensee’s 
conduct of his business.** (Bonds have not been required of banks and 






| 

46 Certain provisions of the regulations prompt the more basic question whether | 
such a right of appeal would of itself provide any additional protection. Those portions | 
of the regulations establishing the trustworthiness and intent requirements for licensees 
and those setting standards for advertising, lack the specific criteria necessary if judicial 
review is to be a meaningful check on the administrative process. It would appear, | 
therefore, that should the Municipal Court of Appeals be required to hear these cases, \ 
it could do little more than what the District Court presently would do on a petition | 
for mandamus or injunction, i.e., decide whether there has been an abuse of admin- i 
istrative discretion. If such be the case, then appeal as a matter of right must be | 
| 

| 


preceded by the establishment of more precise standards against which the Department 
of Licenses and Inspection must judge particular applicants. 
47 This term offers little difficulty with the exception of one possible problem of i 
interpretation, which, however, is not likely to be raised with any frequency; i.e., the : 
sentence structure leaves it unclear whether “bond” is limited to Government bonds, 
or permits the deposit of marketable corporate bonds as security. The former are f 
clearly authorized. See D.C. Motor Vehicle Finance Act § 3(a), 74 Stat. 71 (1960). } 
48D.C. Motor Vehicle Sales Regs. § 204(b)(3) (1960). Comments on the bond 
requirements have ranged from those claiming that the $5,000 figure is inadequate pro- 
tection to the opposite view that any bond is burdensome and unnecessary. Compare | 
the statement of Daniel Partridge III, representing the Small Loan Committee of the i 
D.C. Bar Association, Hearings on S. 2895, at 91-96, with the statement of Bernard 4 
Margolius, representing the Metropolitan Automobile Dealers Association, Hearings | 
on the proposed D.C. Motor Vehicle Sales Regs., Transcript at 101-09. Congress 
authorized the Commissioners to require a bond in any amount up to $ 25,000. D.C. ' 
Motor Vehicle Finance Act § 3(B), 74 Stat. 72 (1960). The representative of the j 
Small Loan Committee of the D.C. Bar Association, in testifying on the proposed if 
legislation, had expressed the view that this maximum figure might be inadequate 4 
in the case of the large volume business. Statement of Daniel Partridge III, supra. He 
had recommended that the ceiling be $ 50,000 and that power be vested in the 
Commissioners to make reasonable classifications up to the maximum figures in pro- 
portion to the net worth of a dealer or the volume of business. Id. But see text at 
p. 772. The representative of an association of used car dealers, on the other hand, 
opposed the Commissioners’ $ 5,000 bond requirement, characterizing it as burden- 
some and likely to drive businessmen to neighboring jurisdictions which do not have 
ing requirements. Statement of Bernard Margolius, supra. | 
The fact that the bond requirement is only $ 5,000 despite congressional authorization j 
for $25,000 indicates the effectiveness of the opposition to the bonding requirement, 
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trust companies licensed under these regulations, because of the high level 
of responsibility required by other statutory provisions.) 


The bonding provision would appear to have effective application in 
only a limited area. In the case of many new car dealers, both the extent 
of property owned and the reliability standards necessary to maintain 
franchises from manufacturers make the additional protection of the 
bond unnecessary. Similarly, the assets of most large used-car dealerships 
and finance companies would usually afford similar protection. There- 
fore, the posting of a bond or other security results in a needless expense 
or tying-up of assets. The bond requirement would be effective mainly 
with respect to the small used-car dealerships and finance companies who 
might be on a shaky financial basis. This would suggest classification of 
automobile dealers into two categories—those required to maintain a bond 
and those not so required. If the line of separation were not totally 
arbitrary but reasonably established to recognize the fact that dealers of a 
certain size necessarily are possessed of sufficient capital to make bonding 
unwarranted, any contention of unconstitutional discrimination could be 
effectively rebutted. Such a line of separation might well be drawn on 
the basis of appraised capital value of a dealer’s operation. To assure 
reasonableness, the cut-off point should be set somewhat above what might 
be considered to be the optimum level. In view of the difficulty of 
ascertaining the net worth at the inception of a new business, a bond might 
be required of all licensees during the first year of operation. In the final 
analysis, the function which bonding should serve is to protect private 
individuals from those dealers who are here today to make the swindle 
but gone tomorrow when recoupment is sought. 


The net effect of the licensing and bonding provisions is to afford to 
the aggrieved buyer two remedies*® to supplement whatever other bases 
for recovery he may have against the seller. The first, which existed before 
but is now considerably broadened, is the right to complain to the Licenses 
and Permit Division against the seller for alleged violation of some part 
of the regulations, with a demand for revocation of his license.5° Since 
the seller will normally be loath to take the risk of a single act that could 
deprive him of his license and thus put him out of business, the ability to 
complain to the licensing authorities is an important asset to the buyer. 


especially in view of the fact that the $ 5,000 figure was incorporated into the pro- 
posed regulations prior to rather than subsequent to the public hearings. 

49 While these two remedies are set forth in the regulations, they are based on 
acts of Congress and are, properly, “statutory.” Notes 50 and 51, infra, indicate the 


origin of each. 

50 32 Stat. 622 (1902), as amended, D.C. Code Ann. § 47-2345 (Supp. VIII, 1960) 
(General licensing authority of the D. C. Commissioners) ; D.C. Motor Vehicle Sales 
Regs. §208 (1960). Section 701, under the authority of the D.C. Motor Vehicle 
Financing Act § 8, sets forth the criminal fine and imprisonment provisions typically 
found in regulations of this nature. 
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A license complaint could be made even if the buyer had suffered no 
financial loss from the alleged act, and could be made on any of a wide 
range of improper practices under the regulations, from advertising 
through repossession. j 

The second remedy is the right to recover from the bond of the dealer 
or sales finance company where the seller has caused financial damage to 
the buyer through violation of any provision of the regulations." No 

yment can be made, however, until judgment has become final.5*? Thus 
violation of the regulations permits a new statutory remedy which may be 
invoked even if the buyer cannot prove fraud, provided that he can prove 
damages resulting from a violation of any law or regulation governing 
the sale of motor vehicles. 


The remedies are separate, and recovery of damages from the seller’s 
bond would not necessarily mean that a license complaint based on the 
same violation of the regulations would result in suspension or revocation 
of the license. Here again the Licenses and Permit Division has a large 
measure of discretion in weighing all the circumstances to determine 
whether revocation, suspension, or merely a warning would be the ap- 
propriate action. Section 207(a)(2) of the Regulations makes the license 
“subject to” denial, suspension, or revocation for “wilful failure or refusal q 
to comply with any provision of statute or regulation” in the field, where- 
as cases lacking proof as to wilfulness or of a sufficient degree of serious- 


ness to warrant license action might still furnish grounds for recovery 
on the bond. 


3. Advertising 





The regulations make a direct attack upon abuses in advertising. Use q 
of “bait” advertising and faulty disclosure regarding down payment pro- { 
visions are the main areas concerned. q 

Section 303(a)(1) of the regulations attempts to deal with the problem ! 
of “bait” advertising directly. However, the language of this subsection { 
suggests problems of proof which may make difficult the enforcement of it 
the provision.** Such phrases as “alluring but insincere offer,” and “in 





51 D.C. Motor Vehicle Financing Act § 3(c), 74 Stat. 72 (1960) ; D.C. Motor Vehicle 
sg § 204(b) (3) (1960). 


53 Section 303(a)(1) reads as follows: 
No dealer shall in any advertisement for the sale of a motor vehicle use any 
word, term or phrase which is deceptive, misleading or which is bait advertising, 
nor shall he use in any such advertisement any qualification or condition such | 
as “upon approved credit” or any similar statement to justify an advertisement | 
offering extremely low down payments or terms which can be granted only to 
a relatively few of the persons responding to, or expected to respond to, the | 
advertisement. As used in this paragraph the term “bait advertising” means 

an alluring but insincere offer to sell a motor vehicle which the advertiser in 
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truth does not intend or want to sell” suggest the difficulties involved. 
The standard seems to be so vague as to give inadequate notice of the 
kinds of conduct prohibited, so that this part of the regulations may be 
inherently unenforceable. 


The provisions dealing with advertising as to down payments is more 
effective, and constitutes one of the most important parts of the regula- 
tions.5* Advertising which includes offers of artificially low down pay- 
ments is countered by the requirement of specification i in the advertise- 
ment of the cash sale price of the vehicle and other important information. 
It is required that when there is advertising showing the amount of the 
down payment there shall also be included, immediately adjacent thereto, 
a clear statement of the cash sale price of the automobile. If either the 
amount or number of installment payments is mentioned, then both must 
be stated with equal clarity adjacent to each other. The regulations 
further specify that in any printed advertisement any qualification or con- 
dition on the offer shall be printed immediately adjacent thereto in 12- 


point type®® or in type one-half the size of the printing stating the terms, 
whichever is larger. 


In addition to the problems of proof which some parts of the provisions 
on advertising seem to present, there is a general problem of achieving 


regional uniformity. The District of Columbia is but a part of a metro- 
politan area embracing three jurisdictions, and although problems arise 
out of the lack of area uniformity in other fields, none is clearer than that 
of advertising, where the same media serve the entire area. Full effective- 
ness requires regulation beyond the jurisdiction of the District of Colum- 
bia. One solution might be area-wide policing by the Federal Trade 
Commission. The Commission has for many years asserted, with court 
approval,® jurisdiction to regulate false or misleading advertising of an 
interstate seller, under section 5 of the Federal Trade Commission Act.” 
Therefore, if the operation of the automobile market in the Washington 
metropolitan area is in fact an interstate operation,®® the FTC has the 
authority to regulate its advertising practices.® 


truth does not intend or want to sell, the purpose thereof being to switch 
purchasers from buying the advertised merchandise in order to sell something 
else, usually at a higher price or on a basis more advantageous to the advertiser. 
The primary aim of bait advertising is to obtain leads as to persons interested 
in buying merchandise of the yg so advertised. 
54D.C. Motor Vehicle Sales . 303(b), (c) (1960). 
55 Seventy-two points equal one inch. 
56 FTC v. Winsted Hosiery Co., 258 U.S. 483 (1922); FTC v. Sears, Roebuck & 
Co., 1 F.T.C. 163 (1918). Cf. Wolf v. FTC, 135 F.2d 564 (7th Cir. 1943). 
57 38 Stat. 717, 719 (1914), as amended, 15 U.S.C. §45 (1958). 
58 For the test to be applied in making such a determination, see FTC v. Bunte Bros., 
312 U.S. 349 (1941). 
59 In a recent case the Commission for the first time asserted regulatory jurisdiction 
over false and misleading advertising in an interstate medium even though the adver- 
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A different approach might be voluntary cooperation among area media 
in setting and maintaining advertising standards. The Better Business 
Bureau recently issued a set of such standards for the Washington area. 
Actions of this kind would tend to offset the competitive disadvantage of 
the closely regulated D.C. advertiser in comparison with similar businesses 
in Maryland and Virginia. 


4. Disclosure 





The main provisions regarding disclosure, essentially carried over from 
the previous regulations, require a full specification of the separate com- 
ponents of the retail installment contract.** Type sizes are specified in i 
order to prevent the previously frequent practice of including key pro- 
visions in small print. To buttress the down payment provisions in the 
regulations on advertising, there is a provision that no dealer shall demand 
or receive as a cash down payment any payment in excess of the amount 
shown at the appropriate place in the contract.® A new provision estab- 
lishes the requirement that under the heading “Summary of Insurance 
Coverage” the buyer be informed of the extent to which insurance in- 
cluded in the contract covers his or the seller’s interest.“ 

The disclosure provisions virtually restate, with minor exceptions, the { 
preexisting regulations. This portion of the regulations goes as far as is } 
feasible in making available to the buyer all the essential details of the 
transaction. Where there has been compliance with these provisions, the 
buyer has no justification for complaint that he was not fully informed 
as to the elements of the transaction. 


5. Repossession 





Abuses relating to repossession procedure, with or without the utiliza- 
tion of the “balloon payment” device, created a problem in past years.™ 
The 1960 regulations establish a new procedure which should reduce } 
drastically the possibilities for abuse. Under these regulations, after repos- 
session the buyer must be given adequate notice of his rights and the 





tiser was engaged in a wholly intrastate operation. If this assertion receives court 
approval, the way is open for the FTC to regulate automobile advertising in the 
Washington metropolitan area even though the dealers may not be found to be in 
interstate commerce. See S. Klein Dept. Stores, No. 7891, FTC 3 Trade Reg. Rep. 
(1960 Trade Cas.) 29,222 (No. 18, 1960), noted at 29 Geo. Wash. L. Rev. 808 (1961). 

® Better Business Bureau of Metropolitan Washington Bulletin, Standards for Ad- 
ey; baer Sale of New and Used Motor Vehicles in the Metropolitan Washington 

rea \ 

*1D.C. Motor Vehicle Sales Regs. § 301 (1960). 

D.C. Motor Vehicle Sales Regs. $§ 303(b),(c) (1960). 

*D.C. Motor Vehicle Sales Regs. § 301(e) (1960). 

% A description of abuses in connection with repossession was rendered by Major 
Ehrlich, Hearings on H.R. 9876 at 54-60. 
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exact storage address of the vehicle. A fifteen day period for redemp- 


tion is specified, and there is a ceiling on the permissible daily storage 
charge. 


In the past, collusive sales of repossessed vehicles frequently deprived 
the buyer of a major part of his equity. The new regulations furnish 
specific protection by increasing the sales formalities as the buyer’s equity 
in the vehicle increases. When such equity is less than 50 percent of the 
cash sale price, the buyer has an option to request a public sale. If his 
equity is more than 50 percent such public sale is mandatory, subject to 
the exception that if the holder of the instrument of security is dissatis- 
fied with the highest bid at public auction, he may reject all bids and sell 
the vehicle at private sale for not less than the highest bid received at 
the public sale. 


B. Regulation of automobile sales financing 


Provisions of the regulations dealing with rate ceilings and placing 
limitations on certain aspects of the sales contract are the manifestation 
of a felt need to treat the overall economic interests of buyers and sellers 
as groups, rather than being intended to protect the individual buyer 
against fraud. 


The regulations place limits on finance charges, require specification 
of insurance charges, and limit the types of insurance which may be in- 
cluded in the contract. Other provisions specify that installment pay- 
ments shall be in equal amounts and permit at any time prepayment of the 
balance due with proportional refund of finance® and insurance charges.” 


65 D.C. Motor Vehicle Sales Regs. $$ 501-06 (1960). 

66 D.C. Motor Vehicle Sales Regs. § 503 (1960). Section 505 is a potential booby- 
trap for the seller on a private sale in that if he realizes less than the fair market value 
(presumably the “blue-book” value), in effect he is compelled to absorb the difference, 
even where the private sale realizes more than the highest public bid. The application of 
section 505 to the optional private sale under section 503 seems self defeating. This 
is best illustrated by example: Suppose there is involved an automobile with a fair 
market value of $1,600 and the defaulting buyer’s equity exceeds 50%. A public bid of 
$1,200 is received, but the repossessor knows that a private sale can be made for 
$1,400, netting, absent section 505, a possible additional $200 to the defaulting buyer. 
See section 504(4). If the repossessor were to exercise his option to sell privately, he 
would have to make up the difference between the $1,400 realized and the $1,600 fair 
market value. The result would be that the seller will not exercise the option, will 
= for the public offer of $1,200, and thereby benefit neither himself nor the defaulting 

uyer. 

This analysis is based on the assumption that the highest public bid does not neces- 
sarily represent the fair market value. This assumption appears to be well- 
founded in view of the specific language of § 505. Because the present language of 
§ 503 was adopted by the D.C. Commissioners in amending the pre-existing § 503, D.C. 
Comm’rs Order No. 61-85, Jan. 17, 1961, there is no discussion in the hearings to 
assist in its interpretation. 

67 D.C. Motor Vehicle Sales Regs. §§ 304, 307 (1960). 

68 D.C. Motor Vehicle Sales Regs. §$ 401-02 (1960). 

69 D.C. Motor Vehicle Sales Regs. $ 306 (1960). 
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1. Finance Charge Ceilings 





The regulations incorporate the section of the statute establishing a 
sliding scale for ceilings on finance charges, depending upon the age of 
the vehicle.” The Board of Commissioners is charged to conduct periodic 
investigations of economic conditions affecting finance charges and to 
set by regulation or order, subject to publication of notice and hearing, 
charges “. . . sufficiently high to result in a fair return on the investment 
of persons in the business but not so high as to constitute an unreasonable 
economic burden.” 7 | 

The provisions on finance charges are based on a model law drafted 
with the participation of many of the larger automobile sales finance com- 
panies."? The maximum rates do not vary materially from the pattern in 
the states which have adopted similar legislation.** The drafters did not 
anticipate that the ceilings would reduce currently charged interest rates, 
since competition in the current market will keep actual rates below the 
maxima. The rate of almost 16 percent on the average balance on new 
cars and higher rates on older models cannot be considered a burden on the 
finance industry under present conditions. On the other hand, the rate 
ceilings will be effective in controlling such flagrant cases as those reported 
in the past where actual finance charges have reached 33% percent or I 
higher.”* The sanctions in case of a violation of the rate provisions are: (1) I 
loss of license;** (2) liability on the security bond for the amount of the 
overcharge;"* and (3) criminal prosecution.” Flexibility in administering 
the rate ceilings is a positive factor. Realistic utilization of the power vested 
in the Commissioners to raise or lower the ceilings in accordance with 
economic conditions might well reduce the lag factor in rate adjustments 
to changed conditions in the money market. 

















2. Insurance 


In contrast to the rate ceiling provisions, which were approved by the 


70 These ceilings on finance charges are computed on the principal balance payable 4 
from the date of the instrument to the maturity of the final installment. For the year 
model of the time of sale, the maximum is $8 per $100 per year; for vehicles of a year 
model not more than two years prior to the date of sale, the comparable rate ceiling 
1s $11; for vehicles up to four years old, $14, and for all others, $16. D.C. Motor 
phn Finance Act § 2(a), 74 Stat. 69 (1960) ; D.C. Motor Vehicle Sales Regs. § 307 
71D.C. Motor Vehicle Finance Act §2(d), 74 Stat. 69 (1960). 
72 Hearings on S. 2895 at 12-14. (statement of Milton D. Korman, Principal Assistant ' 
Corporation Counsel of the District of Columbia). i 
73 See, e.g., Md. Code Ann., art. 83, § 132 (1957). | 
74 Such finance charges have in some cases been as high as 50% of the selling price 
of the vehicle, Statement of Major Ehrlich, supra note 20, at 59. 
7 D.C. Motor Vehicle Sales Regs. § 207(a) (2) (1960). 
76 D.C. Motor Vehicle Sales Regs. § 204(b) (3) (1960). 
™ D.C. Motor Vehicle Sales Regs. $701 (1960). 
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participating organizations of automobile dealers and sales finance com- 
panies and occasioned no criticism at the hearings on the regulations, the 
provisions regarding insurance were a center of controversy. The main 
criticism was voiced by the representatives of certain major insurance 
companies, and was directed at the last sentence of section 304(b) of the 
regulations, prohibiting the inclusion in the retail installment contract 
of charges for credit accident and health insurance. The view of the 
insurance company representatives was that so long as disclosure is ade- 
quate, there is no reason to exclude the accident and health insurance 
premiums from the contract if inclusion is requested by the buyer.”® 

Loading of contract payments with various types of insurance, often at 
inflated rates and with coverage not clearly understood by the buyer, has 
been one of the abuses uncovered in investigations of motor vehicle in- 
stallment sales. Redundant health insurance, and life insurance in excess of 
the amount of the debt, have been of particular concern.” The new 
regulations are clear and effective, setting forth specifically the types of 
insurance which the buyer may be required by the seller to purchase as 
a condition of the sale and the types which are optional. In the first cate- 
gory are insurance covering collision damage, towing and labor costs, 
comprehensive, and fire and theft. Optional insurance includes personal 
liability, property damage caused others, medical payments and credit life 
insurance. In the case of the latter, coverage is limited to the size of the 
unpaid time price balance.8° The insurance provisions are particularly 
appropriate in their requirement of adequate disclosure to the buyer, who 
often is not fully aware of the ramifications of his obligation. But the 
provision for exclusion from the contract of credit accident and health 
insurance,*! even if requested by the buyer, seems overly restrictive and to 
amount to overregulation, since there may well be cases where such in- 
surance is appropriately included in the contract if the buyer fully under- 
stands the nature of the transaction. 


3. Installment Payments 


The regulations effectively meet the problem posed by the “balloon 
payment.” Installment payments must be in equal amounts and at regu- 
lar intervals, with a few limited exceptions. The most important of these 


78 See, e.g., Hearings on the Proposed D.C. Motor Vehicle Sales Regs. at 162-68. 
79 Supra note 74. 

80 D.C. Motor Vehicle Sales Regs. § 304(e) (1960). 

81D.C. Motor Vehicle Sales Regs. § 304(b) (1960) excludes by implication. The 


District of Columbia appears to be the only jurisdiction with such a prohibition. See 
note 78 supra at 163. 
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exceptions permits reduction or postponement of a payment for purchasers 
in seasonal occupations.®? 

Thus, the D. C. Motor Vehicle Sales Regulations represent a very 
significant forward step in protection of the consumer in key areas in 
which he has frequently been victimized. While some aspects of the regu- 
lations involving dealer responsibility permit very wide administrative 
discretion, experience alone can indicate whether there is a significant 
measure of overregulation and whether review procedures are adequate. 


IV. CoNncLusion 


The District of Columbia Motor Vehicle Sales Regulations encountered 
a high degree of acceptance by the governmental authorities and the regu- 
lated industry. Their regulatory scheme closes the most important gaps 
in the preexisting system and compares favorably with the most compre- 
hensive state regulatory arrangements.** 

The regulations go a long way towards supplanting the principle of 
caveat emptor with a system in which very strict requirements of conduct 
are placed upon the seller. The justification for the elaboration of prin- 
ciples amounting to caveat venditor in the automobile sales field is based 
on the size of the economic interest which the average purchaser has in the 
transaction, second in magnitude only to the purchase of his home. Just 
as the potential economic injury to the purchaser has brought about a 
substantial measure of protective formalities in real estate transactions, so 
the same reasoning argues against sole reliance on caveat emptor in auto- 
mobile sales transactions, in which the buyer in practice is often a poor 
match for the dealer and sales finance company. 

Whatever the defects which appear in various aspects of the District 
of Columbia regulations in connection with advertising, dealer responsi- 
bility and repossession, it is clear that the regulations go a long way in the 
direction of strengthening the position of the buyer in relation to that of 
the seller in the individual transaction. In the period since the effective 
date of the new regulations the transition to the new system has 
proceeded smoothly. Furthermore, there is some evidence that the regu- 
lations may have played a role in reducing the number of marginal dealer- 
ships.®4 
_ Beyond the role of the new regulations in combatting fraud, there are 
Issues arising out of the economic regulation of installment sales charges. 
The finance charge ceilings set forth in the regulations are not regulatory 
except insofar as a minority of sellers and sales finance companies are con- 


82D.C. Motor Vehicle Sales Regs. § 309 (1960). 
ba Supra note 8. 


Since the D.C. regulations were first tightened early in 1960, approximately 100 
dealerships have ceased operations. Supra note 35. 
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cerned, since competitive factors are expected to hold actual rates below 
the ceiling figures. 

The ceilings will eliminate the possibility of unconscionable charges 
such as have been imposed by unscrupulous dealers, but they will still 
permit rates well above the maximum set forth in the District usury 
statute.®° In terms of the average debt outstanding during the life of the 
contract, the actual maximum interest rate permitted will vary between 
about 16% in the case of a new car, and about 28% in the case of a four- 
year-old vehicle. The rate regulations thus impliedly recognize the time- 
price doctrine. 


But is this doctrine fully valid? The theory of usury statutes is that it 
is inequitable to permit a lender full use of the leverage which he possesses 
in relation to the necessitous borrower. In terms of today’s economy, 
many items purchased “on time” can hardly be viewed as unnecessary 
luxuries, nor is more direct financing available; therefore, the bargaining 
position of the average buyer is little better than in the debt situation. 
Finance rate ceilings in installment transactions amount to recognition that 
there must be a limit to the right to fix rates at will, but between the rate 


ceilings in the typical statute and the rate in the usury law there is a con- 
siderable gap. 


It appears undersirable fully to abolish the time price doctrine and to 
apply the full rigor of the usury statutes in the field of installment con- 
tracts. It is doubtful that the sales finance industry could perform its 
necessary role in financing mass consumption if it did not receive some 
additional compensation for the services performed in credit investiga- 
tions of buyers, the administration in connection with payments, and the 
risk assumed in the transactions. The latter factor has been over empha- 
sized, however, since even in the depression of the 1930s the record of 
performance by buyers was very good.** 


On balance, a more stringent set of rate regulations appears appropriate 
in order adequately to protect the interests of consumers. Ascertainment 
of the proper level at which such ceilings should be set must be preceded 
by detailed studies of the actual costs of the services performed by finance 
companies, the level of rates necessary to afford such companies a fair 
return on their investment, and other economic factors. 

A second issue concerns the applicability of rate ceilings to other areas 
of retail installment sales. The cumulative effects of installment purchases 
of other hard goods, home improvements and services make these cate- 
gories major areas of commitment of family funds. 


It appears probable that governmental regulation of retail installment 


85 31 Stat. 1377 (1901), as amended, D.C. Code Ann. § 28-2701-02 (1951). 
86 Berger, Usury in Instalment Sales, 2 Law & Contemp. Prob. 152 (1935). 
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sales will expand in the period ahead.** Just as the economic depression 
of the early 1930s brought about the first serious criticism of installment 
sales as an economic phenomenon and produced the first regulatory legis- 
lation, so the current slowdown in the postwar economic boom may well 
key regulatory legislation in fields broader than that of automobile install- 
ment sales. The arguments for protection of the consumer appear to be 
parallel in most areas of retail installment sales. 


87 Seven states currently regulate finance charges on all retail installment sales: 
California; Indiana; Kansas; New York; North Dakota; Ohio and Utah. 





CASE NOTES 


ANTITRUST—PaTENTs—A Patent Is Misusep IN VioLaTION OF Tue 
SHERMAN Act WHEN More THAN ONE LICENSE ContTAINS PRicz- 
Frxinc Provisions—Tinnerman Prods., Inc. v. George K. Garrett Co., 
185 F. Supp. 151, 126 U.S.P.Q. 130 (E.D.Pa. 1960). 


Plaintiff, assignee of a patent covering fasteners made of sheet metal,} 
licensed two other firms to manufacture and sell the fasteners. Each 
license contained a provision establishing a minimum price to be charged 
by the licensee for the patented devices. An infringement suit was brought 
against a non-licensee, who admitted infringement but alleged that plain- 
tiff had misused the patent by entering into license agreements which 
fixed the prices at which licensees could sell the fasteners, and that the 
patent was therefore unenforceable.? Held, mere granting of patent 
licenses containing price-fixing provisions to more than one other manv- 
facturer is a violation of section 1 of the Sherman Act,® thus constituting 
misuse of the patent. 

The antitrust laws were enacted for the purpose of preventing unreason- 
able restraint of trade. On the other hand the patent laws, in order to 
stimulate invention and disclosure,’ give the patentee a limited monopoly 
which inherently does restrain trade.* Since a patentee can refuse to 
license anyone,’ it was to be expected that attempts would be made to at- 
tach conditions to license agreements with competing manufacturers.’ 
The we of such attempts depends upon a balancing of the policy of 
the patent laws to encourage invention and disclosure against the public 
interest in the maintenance of competition in free markets.® 


1U.S. Patent 2,233,230. 

2 Tinnerman Prods., Inc. v. George K. Garrett Co. 185 F.Supp. 151, 157, 126 
U.S.P.Q. 130, 135 (E.D. Pa. 1960). 

326 Stat. 209 (1890), as amended, 15 U.S.C. §1 (1958): “Every contract, com- 
bination . . . or conspiracy, in restraint of trade or commerce among the several 
states . . . is hereby declared illegal. . . .” 

4Toulmin, Patents and The Anti-Trust Laws 213 (1950) [hereinafter cited as 
Toulmin]. Stated positively, the general object of the antitrust laws is promotion of 
competition in open markets. Report of The Attorney General’s National Committee 
To Study the Antitrust Laws 1 (1955) [hereinafter cited as Att’y Gen. Rep.]. 
re For a collection of various views of the objectives of the patent laws, see Toulmin 

2.1, 8.3. 

6 Toulmin § 8.3. The patent laws allow a patentee, his heirs and assigns to exclude 
all others from making, using or vending the patented invention within the United 
States for a period of seventeen years. 35 U.S.C. § 154 (1958). At common law the 
inventor could safely protect his invention only by hiding it. Toulmin at 34. 

7 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U.S. 405 (1908). 
However, contracts, combinations or conspiracies among patentees to refrain from 
using or to refuse to license others to use patented inventions are per se violations 
of the antitrust laws. See Att’y Gen. Rep. 230-31, particularly cases collected at 
footnote 35. 

8 Yankwich, Competition, Real or Soft?, 14 F.R.D. 199, 209 (1954). 

9 Att’y Gen. Rep. 231-33. 
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A patent owner who uses his patent so as to violate the antitrust laws 
cannot restrain infringement of the patent. And generally, agreements 
fixing prices are per se violations of these laws regardless of the reasonable- 
ness ap the price fixed.11 However, in United States v. General Electric 
Co. the principle was established that, where a patentee licenses another 
manufacturer to make and vend his patented product, it is within the 
scope of the patent, and thus not an antitrust violation, for the patentee 
to Fe the initial sales price of such product.!? The rationale of General 
Electric is that (1) a patentee should be allowed to insert into his licenses 
any condition which is reasonably within the scope of the reward em- 
bodied in the patent concept, and (2) since a patentee can set his own 
market price by refusing to license others, it is reasonable for him to exact 


10 Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 661, 60 U.S.P.Q. 21 (1944) ; 
Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 52 U.S.P.Q. 30 (1942). 
Furthermore, the Supreme Court has repeatedly held that, even though he has agreed 
not to do so, a licensee may attack the validity of the patent under which he is 
licensed when the license contains a price-fixing provision, since invalidity of the 
patent would remove the protection afforded by the patent laws and thus render the 
price-fixing provisions illegal. MacGregor v. Westinghouse Elec. Co., 329 U.S. 402, 
72 U.S.P.Q. 21 (1947) ; Edward Katzinger Co. v. Chicago Metallic Mfg. Co., 329 
U.S. 394, 72 U.S.P.Q. 18 (1947) ; Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173, 
55 U.S.P.Q. 379 (1942). The Court has also indicated that in an antitrust suit in 
which the defendants rely upon patents, the Government is entitled to an opportunity 
to prove that the patents are invalid, United States v. United States Gypsum Co., 333 
U.S. 364, 387-88, 76 U.S.P.Q. 430, 440 (1948) (dictum). For a critical analysis of the 
Government’s right to prove invalidity, see Toulmin §§ 6.2-6.3. Misuse of the patent 
may result in compulsory licensing. United States v. National Lead Co., 332 U.S. 
319 (1947) ; Hartford-Empire Co. v. United States, 323 U.S. 386, 64 U.S.P.Q. 18 
(1945) ; United States v. United Shoe Mach. Corp., 110 F.Supp. 295 (D. Mass. 1953), 
aff'd, 347 U.S. 521 (1954). For a thorough analysis of remedies for patent anti- 
trust violations generally, see Att’y Gen. Rep. 255-59. 

11 Agreements fixing minimum prices held illegal in United States vy. Socony- 
Vacuum Oil Co., 310 U.S. 150 (1940) and Uni States v. Trenton Potteries Co., 
273 U.S. 392 (1927). Agreements to fix maximum prices are equally illegal, Kiefer- 
Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U.S. 211 (1951). Behind these 
rulings is the view that price control, no matter how achieved, aims to suppress com- 
— = monopoly. See generally Att’y Gen. Rep. 12-24; Yankwich, supra 
note 8, at A 

12272 U.S. 476 (1926). Such horizontal price-fixing must be distinguished from 
fixing the resale price of the patented articles. The first sale is said to exhaust the 
monopoly and prices cannot be fixed thereafter. United States v. A. Schrader’s So: 
Inc., 252 U.S. 85 (1920); Boston Store y. American Graphophone Co., 246 U.S. 8 
(1918) ; Straus v. Victor Talking Mach. Co., 243 U.S. 490 (1917); Bauer & Cie v. 
O’Donnell, 229 U.S. 1 (1913). This rule applies even where the first sale is of the 
patented article in unfinished form. United States v. Univis Lens Co., 316 U.S. 241, 
53 U.S.P.Q. 404 (1942); Ethyl Gasoline Corp. v. United States, 309 U.S. 436, 44 
U.S.P.Q. 614 (1940). Nor can the patentee disguise the fixing of resale prices by 
making all of its principal competitors agents for the selling of the patented product. 
United States v. Masonite Corp., 316 U.S. 265, 53 U.S.P.Q. 396 (1942). 

It is also outside the scope of the patent grant for a patentee to fix the sale price 
of unpatented products produced by a patented machine or a patented process. Cum- 
mer-Graham Co. v. Straight Side Basket Corp., 142 F.2d 646, 61 U.S.P.Q. 395 (Sth 
Cir. 1944) ; Barber-Colman Co. v. National Tool Co., 136 F.2d 339, 58 U.S.P.Q. 
2 (6th Cir. 1943) ; American Equip. Co. v. Tuthill Bldg. Material Co., 69 F.2d 406, 
21 U.S.P.Q. 198 (7th Cir. 1934) ; United States v. General Elec. Co., 82 F.Supp. 753, 
814, 80 U.S.P.Q 195, 241 (D.N.J. 1949). Contra, Straight Side Basket Corp. v. 
Webster Basket Co., 82 F.2d 245, 29 U.S.P.Q. 9 (2d Cir. 1936). 
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a license condition which guarantees that his licensee will not undersell 
him."% 

Subsequent Supreme Court decisions have limited the General Electric 
rule. Thus in United States v. Line Material Co. the Court, unable to 
obtain a majority to either uphold or overrule General Electric, held that 
two patentees may not combine their interdependent patents through 
cross licensing and fix prices throughout the industry.’* Similarly, the 
Court has held that owners of competing patents cannot pool them in a 
jointly owned holding company which grants licenses containing price- 
fixing provisions to substantially the entire industry’® and that it is a 
prima facie violation of the Sherman Act for a single patentee, acting in 
concert with competitors in an industry, to control prices through patent 
licensing agreements.’* Furthermore, some critics feel that any price- 
fixing license agreement with a competitor provides a greater reward 
than is granted by the patent monopoly because the patentee then has 
not only the right of exclusion but also the benefit of a combination in 


13 United States v. General Electric Co., 272 U.S. 476, 490 (1926). General Electric 
and its licensee under the price-fixing license, Westinghouse, accounted for 85% of 
the total domestic lamp business. 

The licensee cannot modify the established price of the patented material indirectly 
by the inclusion of other items at less than their regular prevailing prices. General 
Elec. Co. v. Willey’s Carbide Tool Co., 33 F. Supp. 969, 46 U.S.P.Q. 344 (E.D. Mich. 
1940). And to fall under the aegis of the patent law, the patent supporting the price- 
fixing license must be primary. Thus, General Electric was not allowed to continue 
its former licensing practice through the use of subsidiary patents after the primary 
patent had expired. United States v. General Elec. Co., 82 F. Supp. 753, 815, 80 
U.S.P.Q. 195, 240 (D.N.J. 1949). See also Standard Sanitary Mfg. Co. v. United 
States, 226 U.S. 20 (1912). In the latter case a patent of very minor character was 
used as an excuse for a group of manufacturers to combine and subject themselves 
to certain rules and regulations which included price-fixing and limitation of output. 
This was held to be an antitrust violation. 

14 333 U.S. 287, 76 U.S.P.Q. 399 (1948). Two small fuse manufacturers cross- 
licensed each other, with the stipulation that one would establish the sale price of 
products manufactured under the patents of either and by any other producer taking 
a license under the patents. One hundred percent of the industry was ultimately 
licensed under the patents. Mr. Justice Reed, writing for the Court, considered the 
General Electric case good law but limited it to exclude protection of price-fixing 
pursuant to a cross-license agreement, Id. at 311, 76 U.S.P.Q. at 411. Mr. Justice 
Douglas, writing for himself and three other concurring Justices, would have over- 
ruled General Electric. The three dissenting Justices considered that case good law 
and would have applied it. Accord, United States vy. Krasnov, 143 F. Supp. 184, 110 
U.S.P.Q. 411 (E.D. Pa. 1956). 

15 United States v. New Wrinkle, Inc., 342 U.S. 371, 92 U.S.P.Q. 158 (1952). 
Accord, United States v. Vehicular Parking Ltd., 54 F. Supp. 828, 61 U.S.P.Q. 102 
(D. Del. 1944) (95-98% of the parking meter business was licensed by the non- 
manufacturing licensor which had been formed by pooling the patents of several of 
the ultimate licensees. The licenses contained not only price-fixing provisions but 
provisions to refuse licenses to outsiders). Facts similar to the above two cases were 
present in Bement v. National Harrow Co., 186 U.S. 70 (1902). However, the 
record on appeal was such that the Court decided only that a single licensor could fix 
the prices under a license with a single licensee. 

16 United States v. United States Gypsum Co., 333 U.S. 364, 400, 76 U.S.P.Q. 
430, 445 (1948). In the second Gypsum case, 340 U.S. 76, 85, 87 U.S.P.Q. 276, 278 
(1950), the Court specifically avoided the issue of whether price-fixing through 
licensing of “a mere plurality” of the members of an industry violated the Sherman 
Act. 
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restraint of trade.17 Numerous unsuccessful attempts have been made to 
amend the patent laws to prohibit price-fixing in licenses.’® 

In Newburgh Moire Co. v. Superior Moire Co.® the Court of Appeals 
for the Third Circuit attempted to reconcile the prior Supreme Court 
decisions on the basis of likelihood of illegal cooperation.”® In that case, 
the patent owner had made two price-fixing licenses. The court con- 
sidered the industry-wide significance of the licenses, stating, “it is im- 
portant to note that there me tow to be only five moiré finishers in the 
United States.” 21 The price-fixing involved three of the five members of 
the industry, a majority of the members. In holding that the licenses were 
prohibited by the antitrust laws, the court said, “the patent laws were not 
intended to empower a patentee to grant a plurality of [price-fixing] 
licenses.” 2? The stress placed on the proportion of the industry involved 
in the price-fixing agreements leaves room for interpreting the court’s 
usage of “plurality . . . of licenses” as meaning licenses covering a majority 
of the members of the industry. 

In the instant case the court, without considering the number of mem- 
bers in the industry, found patent misuse from the mere fact that two 
licenses containing price-fixing provisions were granted.** The court felt 
compelled to follow its circuit’s holding in Newburgh and, although it 
indicated that the question was a “very close one” and recognized that 
“plurality” had several meanings, it accepted the meaning “more than 


2158 oa? 


17 United States v. Line Material Co., supra note 14, at 319, 76 U.S.P.Q. at 412 
(concurring opinion). 

18 See United States v. Line Material Co., 333 U.S. 287, 303 n.18; 76 U.S.P.Q. 
399, 406 n.18 (1948); dissenting opinion of Mr. Justice Burton, id. at 362-63, 76 
U.S.P.Q. at 428-29. 

19 237 F.2d 283, 111 U.S.P.Q. 126 (3rd Cir, 1956). 

20 Td. at 292-94, 111 U.S.P.Q. at 131-33. The court found difficulty in distinguishing 
United States v. New Wrinkle, supra note 15, from United States v. General Electric 
Co., supra note 12, Even though the firms in New Wrinkle controlled more than 
90% of the relevant market, the court felt that illegal cooperation was less likely 
than in General Electric, where only 85% of the market was controlled. Two 
hundred firms were represented in the New Wrinkle conspiracy and the court in 
Newburgh argued that the licenses would be far more difficult to police than those 
involved in General Electric, where only two firms cooperated. 

211d. at 291, 111 U.S.P.Q. at 131. There was, however, no indication of the per- 
centage of the market controlled by the three manufacturers. 

221d. at 294, 111 U.S.P.Q. at 133. (Emphasis added.) The holding has been 
criticized in Note, 55 Mich. L. Rev. 726 (1957); Note, 43 Va. L. Rev. 101 (1957) ; 
Note, 67 Yale L.J. 700 (1958). It has also been approved as a step in the right 
direction. Note, 105 U. Pa. L. Rev. 411 (1957). 

Although Newburgh involved a patented process (moiré is a watered, clouded or 
frosted appearance on textile fabric), it is akin to the line of decisions dealing with 
licenses to manufacture and sell patented products rather than to those involving 
unpatented products of patented processes, since the licenses in question fixed the price 
of imparting the finish to the textile by the patented process but did not fix the price 
of the finished cloth. Compare with cases cited note 12 supra. 

23 “Plurality” has a variety of meanings including, “. . . State of being plural; also 
state of being numerous; a large number or quantity; a multitude; as, a plurality of 
persons or worlds . .. . The greater number or part; majority ....” 1 Webster New 
International Dictionary 1897 (2d ed. 1934). 

24 Tinnerman Prods., Inc. v. George K. Garrett Co., 185 F. Supp. 151, 126 U.S.P.Q. 
130 (E.D. Pa. 1960). 
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one.” 25 Absent from the instant case was any indication of the propor- 
tion of the members of industry involved (e.g. substantially all, a ma- 
jority), and any finding of conspiracy, concert of action, pooling of 
patents or cross-licensing. 

The decision in the instant case constitutes an extension of the New- 
burgh reasoning and thus a further limitation of the price-fixing patent 
licensing allowed by General Electric. The patent owner is limited to 
excluding other manufacturers altogether, licensing other manufacturers 
only on a royalty basis, or licensing one other manufacturer under 4 
license containing price-fixing provisions. All three of these methods are 
subject to criticism. 

Complete exclusion of licensees exaggerates the disadvantage of those 
patentees who are incapable of producing the optimum volume of the 
patented product. Furthermore, widespread licensing assures the existence 
of firms with sufficient facilities, know-how and market penetration to 
allow competition upon expiration of the patent or to facilitate generalized 
production in an emergency. Also, a better allocation of resources results, 
as the inefficient producer is encouraged to allow efficient firms to com- 
mercialize the patent rather than to prefer self-production.** It can be 
argued that multiple licenses containing only royalty provisions will 
achieve the above objectives.** But the rationale of the Supreme Court in 
General Electric was that the patentee should be able to fix prices in order 
to guarantee that the licensee would not undersell him. And if the royalty 
is set high enough to accomplish this, it too may amount to an antitrust 
violation.** The rule allowing only one price-fixing license has the ad- 
vantage of ease of application. But it allows a dominant patentee to fix 
= for a single dominant licensee. The consuming public is more 
ikely to be injured by such an arrangement than by the reduction in com- 

tition occasioned by a patentee price-fixing two or more small scale 
icensees.”° 

In light of these criticisms, and since neither the General Electric rule 
nor the Supreme Court’s subsequent limitations of that rule required the 
further limitation herein created, there seems to be no adequate justification 
for the result of the instant case. 


Gene O. Enockson 


Civit Ricuts—ScHoot SEGREGATION—SCHOOL Boarp ADHERENCE TO NEIGH- 
BORHOOD ScHOOL Districts PReviousLy DRAWN oN RaciAL Lines—T4y- 
lor v. Bd. of Educ., Civil No. 60-4098, S.D.N.Y., Jan. 24, 1961, appeal 
docketed, No. 26901, 2d Cir., March 31, 1961. 


Plaintiffs, Negro school children in a New York suburb, sought to en- 


25 Id. at 158, 126 U.S.P.Q. at 136. 

26 See Generally Note, 67 Yale L. J. 700, 707, 711-12 (1958). 

27 Note, 105 U. Pa. L. Rev. 411, 414 (1957). 

28 Cf. United States v. General Instrument Corp., 87 F. Supp. 157, 195, 83 U.S.P.Q. 
216, 248 (D.N.J. 1949). 

29 Note, 105 U. Pa. L. Rev. 411, 414 (1957). 
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join defendant school board from replacing Lincoln School, the student 
body of which was ninety-four per cent Negro, with a new elementary 
school to be built on the same site. The school board followed a neighbor- 
hood school plan requiring a child to attend the school in the district of 
his residence. Plaintiffs argued that locating a new school on the old 
site, together with retention of district lines drawn and redrawn prior to 
1949 to encompass a Negro residential area, would perpetuate and main- 
tain segregation and thus violate the constitutional rights of those com- 
pelled to attend this school. Additionally, prior to 1949, defendant had 

rmitted white children living in the Lincoln district to transfer to 
another district, so that by that date Lincoln School was one hundred per 
cent Negro. Although the transfer system had then been abandoned, 
retention of the former boundaries resulted in a school population over- 
whelmingly of one race; but the defendant refused to redraw boundary 
lines despite civic pressure. In deciding to build a new school on the 
Lincoln site and retain the former district lines, the school board was 
aware of expert studies indicating such a plan would maintain the pre- 
dominance of one race in the school. It contended that existence of a 
predominantly Negro school was not, of itself, unconstitutional; that 
attendance requirements were based solely upon residence; and that there- 
fore plaintiffs were not compelled or prevented from attending any public 
school because of race. Held, desegregation plan ordered; a school 
board’s purposeful adherence to neighborhood school district boundaries 


previously drawn to confine “— students within the district is segrega- 


tion violating constitutional rig 
school located therein. 

The right to attend public school without discrimination as to race is 
based on the equal protection clause of the fourteenth amendment.’ Any 
state action which requires or permits segregation has been held unconsti- 
tutional,? a violation of the constitutional rights of those students com- 
pelled to attend such schools.? Thus the responsible authorities have a 
federal duty, satisfied by good faith compliance,* to desegregate public 
schools.5 


1 Brown v. Board of Educ., 347 U.S. 483 (1954). 

2Lucy v. Adams, 350 U.S. 1 (1955) (action of university officials in denying Ne- 
groes’ right to enroll) ; Brown v. Board of Educ., 347 U.S. 483 (1954) (state con- 
stitution or statute requiring or permitting segregation) ; Farley v. Turner, 281 F.2d 
131 (4th Cir. 1960) (school board policy to refuse to honor applications of qualified 
Negroes made pupil placement plan unconstitutional as applied) ; Evans v. Buchanan, 
256 F.2d 688 (3d Cir.), cert. denied, 358 U.S. 836 (1958) (school board taking no 
action to correct existing unconstitutional segregation) ; Borders v. Rippy, 247 F.2d 
268 (5th Cir. 1957) (school board directive that no Negro would be admitted to 
white school) ; cf. Gomillion v. Lightfoot, 81 Sup. Ct. 125 (1960) (state redrawing 
city boundaries so as to exclude Negro voters held violation of fifteenth amendment). 

3E.g., Clemons v. Board of Educ., 228 F.2d 853, 858 (6th Cir.), cert. denied, 350 
U.S. 1006 (1956). 

4 Brown v. Board of Educ., 349 U.S. 294, 299 (1954). See, e.g., Brown v. Board of 
Educ., 139 F. Supp. 468, 469 (D. Kan. 1958). “Good faith” has not been sufficient un- 
less the requirement that desegregation proceed with all deliberate speed was met. 
(sao) Ennis, 281 F.2d 385, 394 (3d Cir.), stay of execution denied, 364 U.S. 802 

5 Brewer v. Hoxie School Dist., 238 F.2d 91 (8th Cir. 1956). 
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However, the School Segregation Cases* have been interpreted as not 
establishing an affirmative duty to integrate.’ This theory has been em- 
ployed as one rationale to sustain the constitutionality of a pupil place- 
ment plan which utilized standards other than race to determine assigna- 
bility of students,® and to support such a plan’s requirement of exhaustion 
of administrative remedies.® But the Supreme Court has held only that 
a placement plan was constitutional on its face.1° The typical plan re- 
quires individual application for school assignment, precluding class 
actions demanding desegregation unless all members of the class have also 
applied under the plan. Since the Negro student must exhaust all ad- 
ministrative remedies before proceeding in a federal court,!* a school 
board charged with adherence to pre-existing segregation has defended 


6 Brown v. Board of Educ., 347 U.S. 483 (1954), Brown v. Board of Educ., 349 U.S. 
294 (1955). 


7E.g., Briggs v. Elliot, 132 F. Supp. 776, 777 (E.D.S.C. 1955). 


8 See Shuttlesworth v. Birmingham Bd. of Educ., 162 F. Supp. 372, 378 (N.D. Ala.), 
aff’d, 358 U.S. 101 (1958). The Supreme Court affirmed only upon the limited ground 
that the statute was constitutional on its face. See note 10 infra and accompanying 
text. 


9 See, e.g., McKissick vy. Durham City Bd of Educ., 176 F. Supp. 3, 14 (M.D.N.C. 
1959). 

10 Shuttlesworth v. Birmingham Bd. of Educ., 358 U.S. 101 (1958), affirming 162 F. 
Supp. 372, 384 (N.D. Ala). To assure that the plan was applied constitutionally, an 
approval decree has contained an additional order that the school board cease main- 
taining existing segregation. See Parham v. Dove, 271 F.2d 132, 140 (8th Cir. 1959), 
Where there were no defined standards limiting the board’s discretion, the plan has 
been held unconstitutional. See Orleans Parish School Bd. v. Bush, 242 F.2d 156, 164 
(5th Cir.), cert. denied, 354 U.S. 921 (1957). Similarly, a placement plan has been 
found unconstitutional on its face when a related appropriations statute provided for 
termination of state funds if the school systems were not “efficient,” the legislature 
defining “efficient” to exclude desegregated schools. Adkins v. School Bd. 148 F. 
Supp. 430, 442 (E.D. Va.), aff'd, 246 F.2d 325 (4th Cir.), cert. denied, 355 U.S. 855 
(1957). 

11 Joyner v. McDowell County Bd., 244 N.C. 164, 92 S.E.2d 795 (1956). This de- 
cision so construed the North Carolina plan which was approved in Carson v. War- 
lick, 238 F.2d 724, 729 (4th Cir. 1956), cert. denied, 353 U.S. 910 (1957). 

12 E.g., Carson v. Warlick, 238 F.2d 724, 727 (4th Cir. 1956), cert. denied, 353 U.S. 
910 (1957). State judicial remedies, however, need not be exhausted. Carson v. War- 
lick, supra at 729, 

When the administrative remedy clearly was not adequate, its pursuance has not 
been required. Farley v. Turner, 281 F.2d 131 (4th Cir. 1960) (no Negro child placed 
in white school in 450,000 assignments) ; Borders v. Rippy, 247 F.2d 268, 270-71 (5th 
Cir. 1957) (board showed Negro applicants a written directive requiring segrega- 
tion) ; Adkins v. School Bd., 148 F. Supp. 430, 442-43 (E.D. Va.), aff’d, 246 F.2d 325 
(4th Cir.) (dictum), cert. denied, 355 U.S. 855 (1957) (administrative procedure 
consumed 105 days until final decision). Further, some courts will allow a class action 
without requiring exhaustion of remedies where the plaintiff has shown that the 
pupil placement plan has not ended previous segregation. E.g., Mannings v. Board of 
Pub. Instr., 277 F.2d 370, 375 (Sth Cir. 1960). But other courts have required strict 
compliance with the exhaustion principle even though remedies appeared inadequate. 
See McCoy v. Greensboro Bd. of Educ., 179 F. Supp. 745 (M.D.N.C. 1960) (Negro 
plaintiffs were assigned to white school, later all Negro students in plaintiffs’ former 
school were transferred to the white school; all white students and their teachers 
then transferred to another school) ; McKissick v. Durham City Bd. of Educ., 176 F. 
Supp. 3 (M.D.N.C. 1959) (separate school district zoning system for each race). 
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successfully on the ground that no one has utilized the plan.’* However, 
where the merits of such an allegation were reached, and adherence was 
found, a pupil placement plan was not considered adequate in itself as a 
desegregation plan.13* 


Additionally, it has been said that, because there is no duty to integrate, 
the Constitution is not violated when the student voluntarily attends the 
same school he would have attended had there been no Supreme Court 
decision.* On this basis a three-school plan has been proposed whereby 
the state would provide Negro, white, and mixed schools, allowing the 
student to choose the one he wished to attend. Because these plans still 
classified by race, the courts have found them unacceptable."* Transfer 
provisions in desegregation plans, however, represent a more subtle ap- 
plication of the “no duty to integrate” theory.’* In essence, they allow 
voluntary transfer of a white or Negro student when the student would 
otherwise be required to attend a school previously serving only members 
of the other race, or where a majority of students are of a different race.!7 
Since the plan on its face allows a choice, it has been held constitutional."® 

Another application of the “no duty to integrate” theory may be found 
in the creation or maintenance of a neighborhood school system. By this 
plan districts are created on the basis of geographical or other criteria, 
and students are not allowed to attend public school in any district but 
the one in which they reside.”® It has been asserted that the state need 


13 Parham v. Dove, 271 F.2d 132, 138 (8th Cir. 1959). Here the school board 
argued that although it continued to operate the schools as it did prior to the School 
Segregation Cases, there was one vital difference: race was no longer a criterion for 
pupil assignment. The court decided that even though lack of an affirmative desegre- 
gation plan “perhaps” did not legally or morally measure up to the Supreme Court’s 
mandate, the existing plan must be given a chance to work. 

18a See Gibson v. Board of Pub. Instr., 272 F.2d 763, 766 (5th Cir. 1959). 

14E.g., Thompson v. County School Bd., 144 F. Supp. 239, 240 (E.D. Va.) (dic- 
tum), aff’d sub nom. School Bd. v. Allen, 240 F.2d 59 (4th Cir. 1956), cert. denied, 
353 U.S. 910 (1957). 

15 Boson v. Rippy, 285 F.2d 43, 45-46 (Sth Cir. 1960); Kelley v. Board of Educ., 
270 F.2d 209, 230 (6th Cir.), cert. denied, 361 U.S. 924 (1959). See McKay, “With 
All Deliberate Speed” A Study of School Desegregation, 31 N.Y.U.L. Rev. 991, 
1054-55 (1956), suggesting that constitutionality of this system might be sustained if 
it were presented in good faith. But see Cameron v. Board of Educ., 182 Kan. 39, 318 
P.2d 988 (1957), where the school board was held to have no authority to segregate 
even though with agreement of Negroes alone or in conjunction with whites. 

16 See Kelley v. Board of Educ., 270 F.2d 209, 228-29 (6th Cir.), cert. denied, 361 
U.S. 924 (1959). 
ass v. Board of Educ., 270 F.2d 209, 228 (6th Cir.), cert. denied, 361 U.S. 924 

18Td. at 229. However, a later case, deciding that an identical provision recognized 
race as a sufficient ground for transfer, doubted its constitutionality and thus rejected 
it as part of a desegregation plan. Boson v. Rippy, 285 F.2d 43, 46-48 (Sth Cir. 1960). 

Reliance on “no duty to integrate” can also be found in adherence to the presump- 
tion that the school board will comply with the School Segregation Cases mandate. 
Covington v. Edwards, 165 F. Supp. 957 (M.D.N.C. 1958), aff’d, 264 F.2d 780 (4th 
Cir.), cert. denied, 361 U.S. 840 (1959) (rejecting plaintiffs’ argument that the 
Presumption should fall because of the time elapsed without board desegregation 
action, and requiring plaintiffs to exhaust administrative remedies). 

19E.g., Holland v. Board of Pub. Instr., 258 F.2d 730 (5th Cir. 1958). 
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not establish school attendance areas so as to ensure the intermingling of 
races;?° however, delineation of districts must be based on criteria other 
than race.24_Thus where reasonable criteria have been utilized, the fact 
that residential patterns made the district entirely Negro” did not give thie 
student a constitutional right to attend public school outside the district 
of residence**—the existing segregation is fortuitous as opposed to state- 
created.** On the other hand, unreasonableness has been found when lines 
were drawn to incorporate into one school attendance district Negroes 
residing in non-contiguous areas;”> when the line creating two cunlal 
areas meandered up streets and alleys so as to place Negroes and whites in 
separate schools;* and when districts established by city ordinance which 
compelled residential segregation by race were adopted as school dis- 
tricts. 

The school system in the instant case followed a neighborhood school 
plan by which pupils were required to attend the school in the district 
where they resided and could not transfer except under exceptional cir- 
cumstances. At the time of trial, Lincoln district was located in the center 
of the city’s largest Negro residential area, bordered by five school dis- 
tricts which varied from seventeen to fifty per cent Negro. In 1930, the 
lines had been redrawn so that white students, living across the street 
from Lincoln, were placed in an adjoining district. After the transfer 
gms was dropped and the district lines frozen in 1949, the school board 

id not change the racial imbalance in Lincoln school. It was contended 
by the school board that Lincoln attendance was almost exclusively 
Negro because of the residential make-up of that area. Therefore, the 
board concluded, although there was segregation, it was fortuitous and 


20 See Kauper, Segregation in Public Education: The Decline of Plessy v. Fergu- 
son, 52 Mich. L. Rev. 1137, 1151 (1954). Cf. Allen v. School Bd., 249 F.2d 462, 465 
(4th Cir. 1957), cert. denied, 355 U.S. 953 (1958). 

21E.g., Clemons vy. Board of Educ., 228 F.2d 853, 858 (6th Cir.), cert. denied, 350 
U.S. 1006 (1956). 

22 Brown v. Board of Educ., 139 F. Supp. 468, 470 (D. Kan. 1955). 

23 Henry v. Godsell, 165 F. Supp. 87, 91 (E.D. Mich. 1958). 

24 See Leflar & Davis, Segregation in the Public Schools—1953, 67 Harv. L. Rev. 
377, 410-11 (1954). 

Clemons v. Board of Educ., supra note 21, at 858. See also Sealy v. Department of 
Pub. Instr., 159 F. Supp. 561, 564 (E.D. Pa. 1957), aff’d, 252 F.2d 898 (3rd Cir.), 
cert. denied, 356 U.S. 975 (1958). In this case, one school district incorporated two 
non-contiguous areas each containing a relatively large percentage of school age 
Negroes. The areas were separated by an all-white area. Since the. injunction sought 
only to prevent construction of a school in the upper Negro area, rather than being an 
attack on the districting itself, the court found no racial discrimination and allowed 
construction. 

26 Cf. Webb v. School Dist., 167 Kan. 395, 206 P.2d 1066 (1949). See Leflar & 
Davis, supra note 24 at 411. : 

27 Holland v. Board of Pub. Instr., 258 F.2d 730, 732 (Sth Cir. 1958). The district 
court had upheld the school board’s argument that the segregation was fortuitous: 
attendance was dictated by residence rather than race. Holland v. Board of Pub. 
Instr., supra at 731, Reversing, the court of appeals held that since residential segrega- 
tion was compelled by ordinance, complete school segregation as found in the city 
could not be fortuitous. Constitutionality of the ordinance itself was not a 
but mandatory segregation by ordinance has been held unconstitutional. Buchanan v. 
Warley, 245 U.S. 60 (1917). 
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had not resulted from official racial discrimination.** The court expressly 
declined to rule on the efficacy of this defense” for it decided that the 
board’s conduct prior to 1949 established Lincoln as a segregated school 
and that its recent acts could only be interpreted as purposeful mainte- 
nance of segregation.*° 


In Evans v. Buchanan,** the majority of Negroes resided in the center 
of the city, to which the Negro school was closer than was the white one. 
A provision in a desegregation po gave the student the choice of at- 
tending either the nearest school in the district of residence or the one 
he would have attended prior to the effective date of the plan. Geograph- 
ic facts showed that some Negroes could never have attended a for- 
merly white school unless their parents moved; furthermore, many white 
students who lived near a formerly Negro school would still be allowed 
to attend a more distant white school. The court rejected the provision as 
discriminatory, but acknowledged that attendance areas could be estab- 
lished if not discriminatory.*? 


School attendance areas were challenged in Henry v. Godsell®* as es- 
tablished so as to separate the races. In 1955, expanding population had 
required altering of school districts, and Negroes made up approximately 
ninety per cent of the population in two of the new districts. The court, 
finding no violation of the Constitution, emphasized that the fact that an 
attendance area was populated almost entirely by one race did not, of 
itself, indicate discrimination. In addition, there was no evidence that the 
1955 alterations were made with the purpose of segregating the Negro 
students; rather, the districts were P ssi s9 on the basis of population 
density, school accessibility, and safety, clearly reasonable standards.** 

The instant case is a direct application of the School Segregation Cases, 
except for the previous existence of a gerrymandered school district rather 
than a state constitution or statute. But the question is one which is bound 
to recur. New York, like many northern states, had, even before the 
Supreme Court’s decision, expressly prohibited racial segregation in public 
schools.** However, in many northern cities there is residential segrega- 
tion,** and utilization of a neighborhood school system has often resulted 


28 Taylor v. Board of Educ., Civil No. 60-4098, S.D.N.Y., Jan. 24, 1961, p. 45, 
appeal docketed, No. 26901, 2d Cir., March 31, 1961. 

29 Id. p. 39 n.12. 

80 Id. pp. 31, 37. 

31173 F. Supp. 891 (D. Del.), supplementing, 172 F. Supp. 508 (D. Del. 1959), 
vacated on other grounds sub nom. Evans v. Ennis, 281 F.2d 385 (3d Cir.), stay of 
execution denied, 364 U.S. 802 (1960). The court of appeals vacated the lower court’s 
approval of a 12 year stair-step desegregation plan as not complying with the School 
Segregation Cases. Although the board acted in good faith, the court held it had not 
proceeded “with all deliberate speed.” Evans v. Ennis, supra at 394. See note 4 supra 
and accompanying text. 

82173 F. Supp. at 892. 

83165 F. Supp. 87 (E.D. Mich, 1958). 

341d. at 90. 

35 N.Y. Const. art. I, § 11, N.Y. Educ. Law $$ 313, 3201. See Leflar & Davis, supra 
note 24 at 378 n.3. 


86 Grodzins, Metropolitan Segregation, Scientific American, Oct. 1957, pp. 33-41. 





792 THE GEORGE WASHINGTON LAW REVIEW 


in schools with a predominantly Negro student body.** Private dis- 
crimination which produces this situation** is a fact apart from the official 
drawing of school districts.*® As a result, the question arises whether the 
school officials have a constitutional duty to assure a more evenly dis- 
tributed racial composition in the schools.*® A court which treats the 
“no duty to integrate” theory as paramount will supply a negative answer 
in short order.*! But the instant case, like Holland v. Board of Pub. 
Instr.,** demonstrates that there can be no question of a duty to integrate 
until it is shown there is no officially caused segregation. Once the latter 
is found, the only defense to a demand for desegregation is good faith 
compliance with the duty to desegregate.* 

Assuming there is no duty to integrate, when a neighborhood school 
system is challenged the issue becomes a two-step factual one: was there 
state segregation when the system was established, and if so, has this 
system been maintained. The first step requires inquiry into whether the 
district was drawn primarily according to race or on criteria such as those 
utilized in the Henry case. The answer may be obvious as in Holland. 
The district courts in Brown v. Board of Educ.,#* and Henry indicated 
that Negro predominance in an area does not, of itself, prove state segre- 
gation. But A agen influx causes, temporarily at least, mixed zones of 
white and Negro residency in the areas surrounding Negro enclaves.“ 
Unless school district boundaries are continually changed, itself an indica- 
tion of unconstitutional segregation as illustrated in the present case, the 
schools are bound to reflect this movement. 

Once previous state segregation is found, the second step involves a 
determination of official adherence. On its face, the Evans case would 
support a finding of continuing discrimination when the Negro child is 


37 See, e.g., N.Y. Times, Feb. 22, 1961, p. 26, col. 5 (city ed.), Grodzins, supra note 
40 


3% p. 40. 

38 See Grodzins, supra note 36 p. 33. 

39 See Leflar & Davis, supra note 24 at 410. 

40 New York City has operated a “permissive zoning” system, enabling students to 
transfer out of their normal attendance areas. Free transportation is provided when 
necessary. School officials have stated the plan was developed primarily to shift 
students from overcrowded schools to underutilized ones. See, e.g., N.Y. Times, June 
2, 1959, p. 38, col. 7; N.Y. Times, Oct. 1, 1959, p. 22, col. 6. 

41 See McCoy v. Greensboro Bd. of Educ., supra note 12; McKissick vy. Durham 
City Bd. of Educ., supra note 12; Kelley v. Board of Educ., 270 F.2d 209 (6th Cir.), 
cert. denied, 361 U.S. 924 (1959). 

42 258 F.2d 730 (5th Cir. 1958). See note 27 supra, and text accompanying note 25 
supra. 

43 See notes 4 and 5 supra and accompanying text. 

44 Supra note 22 at 470. 

45 The initial Negro settlement, usually in the center of the city, expands block by 
block; the population growth is largely due to Negro migration from the South. See 
Grodzins, supra note 36 pp. 33, 34. Compare Kelley v. Board of Educ., 270 F.2d 209, 
216 (6th Cir.), cert. denied, 361 U.S. 924 (1959). The court, approving a desegrega- 
tion plan in a southern city, noted that when the school districts were established three 
years earlier, approximately ten of the attendance areas served no Negro children. 
At the time of trial “there would probably . . . be Negro children in every school .... 
The intervening change is due to the continually shifting population.” For estimated 
migration of Negroes to certain Northern cities, see U.S. Bureau of the Census, 
Historical Statistics of the United States, Colonial Times to 1957, pp. 46-47 (1960). 
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forced to attend an entirely Negro school unless his parents move, while 
white children, living closer to a Negro school, are allowed to attend a 
predominantly white one.** However, a federal court faced with de- 
termining acceptability of a desegregation plan, as in Evans, has broader 
discretion than it has when asked to rule on the constitutionality of a 
long-standing neighborhood school system in a state previously forbidding 
segregation.** Faced with the latter question, the instant court found 
adherence in the school board’s purposeful maintenance of officially 
drawn district boundaries. In emphasizing “purposeful” maintenance, 
the court seems to have been influenced by the “no duty to integrate” 
theory. However, once state segregation has existed, official adherence 
to the old boundaries should result in an inference of unconstitutionality ;** 
evidence of purpose should be relevant only to rebut this inference. 

The School Segregation Cases have not been —— as rejecting 
the principle behind neighborhood school plans. That principle is a 
sound one; nevertheless, actual districting can be used to discriminate 
racially. But, “sophisticated as well as simple-minded modes of discrimina- 
tion” *° must fall. If school officials meet their responsibilities, the neigh- 
borhood school plan can remain a practical method of operating public 
schools. 


James C. Schultz 


Lasor Law—NationaL Lasor Rerations Act Section 10(k)—Scope 
OF JURISDICTIONAL DisPpUTE DETERMINATION—NLRB v. Radio Broadcast 
Engineers Union Local 1212, IBEW, AFL-CIO, 364 U.S. 573 (1961). 


Respondent, the certified bargaining agent for electricians employed 
by the Columbia Broadcasting System in New York City, disputed the 
network’s assignment of lighting for a telecast outside the main studio 
to stagehands represented by another union. The electricians refused 
to operate the cameras for the program and forced its cancellation. Upon 
the filing of an unfair labor practice charge by CBS, alleging a violation of 
section 8(b)(4)(D)? of the National Labor Relations Act, and upon 


_ The boundaries in the instant case had been drawn in 1930 so that white students 
in an area directly adjoining Lincoln School were allowed to attend a more distant 
white school. The court made no finding as to the current existence of this fact, but 
it noted, citing Evans, that the fact that a Negro child could move to another district 
by = om to unconstitutional segregation. Taylor v. Board of Educ., supra note 

» DP. 40, 

47 See Boson v. Rippy, note 18 supra at 46-48. 

48 Cf. Monroe v. Pape, 81 S. Ct. 473, 484 (1961) (in an action for damages under 
the Civil Rights Act, Rev. Stat. § 1979 (1875), 42 U.S.C. § 1983 (1958), for de- 
privation of constitutional rights, the defendant is liable for the natural and probable 
consequences of his acts). But cf. Covington v. Edwards, supra note 18. 

49 Lane v. Wilson, 307 U.S. 268, 275 (1939). 

161 Stat. 142 (1947), as amended, 29 U.S.C. § 158(b) (4) (D) (Supp. I, 1959): 

It shall be an unfair labor practice for a labor organization or its agents— 
(4) to engage in, or to induce or encourage the employees of any employer to 
engage in a strike or concerted refusal . . . to perform any service, when an 
object thereof is: 
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failure of the parties to arrive at a voluntary adjustment, the National 
Labor Relations Board held a hearing under section 10(k)? to determine 
the dispute. The Board decided only that the electricians were not 
entitled to back up their demands for the work with a strike because no 
outstanding Board order, certification or collective bargaining agreement 
conferred upon their union bargaining rights over the disputed job! 
When the union failed to comply with the determination, the Board 
proceeded with a hearing on the 8(b)(4)(D) complaint and issued a 
cease and desist order.* Before the court of appeals, the union resisted 
enforcement of the Board order, contending that the Board had miscon- 
strued its duties under section 10(k): that section calls for settlement of 
the controversy by positive determination of jurisdiction, not merely an 
inquiry as to whether the striking union had a Board order, certification, 
or contract supporting its claim. On certiorari to the court of appeals 
following its refusal to enforce the Board’s order,® held, affirmed; Section 
10(k) requires the Board to make an affirmative assignment of disputed 
work among competing groups of employees. 


The scope of the Board’s “determination” of a jurisdictional dispute 
under section 10(k) has bedeviled the Board and courts since machinery 
to cope with jurisdictional disputes was first enacted in the Labor- 
Management Relations Act of 1947. That some form of legislative action 
was required to prevent jurisdictional disputes or to provide a — for 
their crippling effects had become certain soon after passage of the original 
National Labor Relations Act in 1935.6 Subsequent to President Truman’s 
message,®* legislation was introduced in the House which would have pro- 
hibited jurisdictional strikes alogether.? Section 10(k) of the Senate bill 


(D) forcing or requiring any employer to assign particular work to employees 
in a particular labor organization, or in a particular trade, craft or class, rather 
than to employees in another labor organization or in another trade, craft or 
class, unless such employer is failing to conform to an order or certification of 
the Board determining the bargaining representative for employees performing 
such work:... 

261 Stat. 149 (1947), 29 U.S.C. § 160(k) (1958): 

Whenever it is charged that any person has engaged in an unfair labor prac- 
tice within the meaning of paragraph (4)(D) of Section 8(b), the Board is 
empowered and directed to hear and determine the dispute out of which such 
unfair labor practice shall have arisen, unless, within ten days after notice that 
such charge has been filed, the parties to such dispute submit satisfactory 
evidence that they have adjusted, or have agreed upon methods for the volun- 
tary adjustment of the dispute. Upon compliance by the parties with the de- 
cision of the Board or upon such voluntary adjustment of the dispute, such 
charge shall be dismissed. 

8 Columbia Broadcasting System, Inc., 119 N.L.R.B. 594 (1957). 

4 Columbia Broadcasting System, Inc., 121 N.L.R.B. 1207 (1958). 

5N.L.R.B. v. Radio & Television Broadcast Eng’r Union, Local 1212, IBEW, 272 
F.2d 713 (1959). ; 

6 See Kovarsky, The Jurisdictional Dispute, 42 Iowa L. Rev. 509, 523 (1957). 

6a In his State of the Union message to the First Session of the Eightieth Congress, 
President Truman called for “peaceful and binding determination of the issues” in 
disputes “involving the question of which labor union is entitled to perform a particu- 
lar task.” 93 Cong. Rec. 136 (1947). 


7 H.R. 3020, 80th Cong., Ist Sess. § 12(a) (3) (1947), 1 Legislative History of the 
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incorporated proposals that underlying disputes over work tasks be de- 
termined by the Board or by arbitrators* who were to hear testimony on 
and decide the proper assignment of the work in dispute.® Deletion of the 
arbitration provisions in conference was considered to cast upon the Board 
the full responsibility for determining the merits of jurisdictional 


disputes.'° 

The first rules adopted by the Board after passage of the Taft-Hartley 
Act indicated that it shared the legislators’ view of its broad responsibility 
under section 10(k).11 However, in its first decisions under that sec- 
tion”? the Board adopted the more restrictive view of its duties which, 
with significant exceptions,’* it has adhered to since. 

On the preliminary question of the applicability of 10(k), a majority 
of the Board took the position that when there were reasonable grounds 
for belief that the claiming union’s action represented a violation of 
section 8(b)(4)(D), a jurisdictional question was raised which it was 
required to decide in a 10(k) proceeding.© The Board accordingly de- 


Labor-Management Relations Act, 1947, 78 [hereinafter cited as Leg. Hist.]; see 
H.R. Rep. No. 245, 80th Cong., Ist Sess. (1947), 1 Leg. Hist. 315. 

8 These proposals were contained in S. 858, 80th Cong., Ist Sess., $ 6(k) (1947), 
93 Cong. Rec. 1913 (daily ed. Mar. 10, 1947), 2 Leg. Hist. 987. 

993 Cong. Rec. 1912 (daily ed., Mar. 10, 1947) (remarks of Senator Morse), 2 Leg. 
Hist. 985; 93 Cong. Rec. 4155 (daily ed., April 25, 1947) (remarks of Senator Mur- 
ray), 2 Leg. Hist. 1046. 

10 The conference report stated plainly that § 10 (k) “would empower and direct 
the Board to hear and determine disputes between unions giving rise to unfair labor 
practices under Section 8(b)(4)(D).” H.R. Rep. No. 510, 80th Cong., 1st Sess. 57 
(1947), 1 Leg. Hist. 561. See 93 Cong. Rec. 6610 (daily ed., June 5, 1947) (remarks 
of Senator Morse), 2 Leg. Hist. 1554; 93 Cong. Rec. 6664 (daily ed., June 6, 1947) 
(remarks of Senator Murray), 2 Leg. Hist. 1585. 
ane Rules and Regulations, Series 5, as amended, § 102.76, 12 Fed. Reg. 5657 

Upon the close of the hearing, the Board shall proceed either forthwith upon 
the record, or after oral argument, or the submission of briefs, or further 
hearing, as it may determine, to certify the labor organization or the particular 
trade, craft or class of employees, as the case may be, which shall perform the 
particular work tasks in issue, or to make other disposition of the matter. 
[Emphasis added.] 

This rule remained in effect until 1958, when it was rephrased to read: 

Upon the close of the hearing, the Board shall proceed . . . to determine the 

dispute or make other disposition of the matter. 
N.L.R.B, Rules and Regulations, Series 8, § 102.90, 29 C.F.R. 205 (1959). 

12 Moore Drydock Co., 81 N.L.R.B. 1108 (1949) ; Juneau Spruce Corp., 82 N.L.R.B. 
650 (1949) ; Irwin-Lyons Lumber Co., 82 N.L.R.B. 916 (1949). 

13 See p. 797 infra. 

14 Herzog v. Parsons, 181 F.2d 781 (D.C. Cir.), cert. denied, 340 U.S. 810 (1950). 

15 The language of § 10(k), “Whenever it is charged . . . the Board is empowered 
and directed .. . ,” was regarded by the majority as barring discretion in the applica- 
tion of that provision. See, e.g. Moore Drydock Co., 81 N.L.R.B. at 1114. Members 
Murdock and Houston, during their terms on the Board, consistently took the view 
that the Board should make a determination under § 10(k) only where that would 
effectively settle the dispute, ie. where the employer was neutral as between the com- 
peting groups and would abide by the Board determination in making the assignment. 

ere the employer was not neutral, a § 10(k) determination was viewed by them as 
“futile and inoperative,” so that the Board should have proceeded immediately to decide 
the unfair labor practice allegation. Secondly, these two members would not have 


En 


— 


ERE! 


eas 


Se at 


2 ieee ss 


Waser ieee ree 


aia aki 








796 THE GEORGE WASHINGTON LAW REVIEW 


termined disputes where the choice lay between two unions which had 
rights based on certification or contract,1* between an outside union and 
one which had bargaining rights,‘7 between two outside unions,!* and 
between an outside’** or an inside’® union and non-union employees. The 
concept of the mandatory nature of the 10(k) proceeding also led the 
Board to determine disputes between competing unions or employee 
groups without consideration of the employer’s position and probable 
reaction. Thus, it applied section 10(k) when the employer was wholly 
neutral and would probably abide by the Board’s determination,?® as 
well as in other cases where the employer actively resisted the pressure 
brought by the claiming union.** 


On the merits, the Board inquired only whether the striking union had 
rights under an existing Board order or certification or by virtue of a 
contractual obligation.”? If it did not, evidence that it was entitled to the 
work by industry custom and tradition was rejected as irrelevant,?* and 
the employer’s assignment of the work would not be disturbed.** But the 
Board has gone further: it has rejected “tradition” evidence not only when 
offered as an independent ground for jurisdiction,”® but also when adduced 
in support of a union contention that its contract or a Board certification 
included the disputed work.”® Reliance on certification or contract has 
been held justified only when they in terms support the union’s claim.” 
Even where the Board has determined that one group of employees is not 
entitled to the work, the Board has declined to award the work to a 
competing group; it has noted in case after case that its determination was 


proceeded with a 10(k) determination in cases better decided as representation disputes 
under § 9(c). See Irwin-Lyons Lumber Co., note 12 supra, at 923 (Murdock and 
Houston concurring); Juneau Spruce Corp., note 12 supra, at 663 (Murdock and 
Houston dissenting) ; Moore Drydock Co., note 12 supra, at 1120 (Murdock and 
Houston dissenting). 

16 Columbia Broadcasting System, 103 N.L.R.B. 1256 (1953). 

17 Moore Drydock Co., supra note 12. 

18 Irwin-Lyons Lumber Co., supra note 12. 

18a New London Mills, Inc., 91 N.L.R.B. 1003 (1950). 

19 Worcester Telegram Publishing Co., 121 N.L.R.B. 793 (1958). 

20 Port Everglades Terminal Co., Inc., 116 N.L.R.B. 27 (1956). 

21 Juneau Spruce Corp., supra note 12. 


22In National Broadcasting Co., 105 N.L.R.B. 355 (1953), the Board rejected the 
contention that § 8(b) (4) (D) required that it take into consideration only the exist- 
ence of a Board order or certification, and held that an employer assignment of work 
in derogation of an existing contract would also immunize a union’s protest from an 
8(b) (4) (D) complaint. To hold otherwise, said the Board, would be to sanction dis- 
regard of binding contract obligations “and invite the very jurisdictional disputes Sec- 
tion 8(b) (4) (D) is intended to prevent . . .” Id. at 364. 

23 Juneau Spruce Corp., 82 N.L.R.B. at 660. See Irwin-Lyons Lumber Co., 82 
N.L.R.B. at 922; Los Angeles Building & Construction Trades Council, 83 N.L.R.B. 
477, 482 (1949). 

24 Juneau Spruce Corp., 82 N.L.R.B. at 660. 

25 Ibid. 

26 Columbia Broadcasting System, 114 N.L.R.B. 1354 (1955). 

27 Markwell & Hartz Contractors, 120 N.L.R.B. 610, 622 (1958); Port Everglades 
Terminal Co., 116 N.L.R.B. 27, 37 (1956). 
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not to be regarded as an affirmative assignment of the work to other em- 
ployees or another union.?® 


Despite its oft-stated reluctance to make an affirmative determination 
upsetting the employer’s assignment, or to extend its inquiry beyond the 
existence of a Board order or certification or contract, the Board in a 
series of cases beginning with Winslow Bros. and Smith Co. has done 
just that. Decisions of this type have been limited to intra-plant disputes 
in which two unions, certified for separate bargaining units, actively 
sought the work. Employer neutrality has not been considered a prerequi- 
site to an affirmative determination in this line of cases.8° These disputes 
have been characterized as “a disagreement between two unions on the 

uestion of which of the two existing bargaining units appropriately in- 
cludes the job,” *! and the Board has made its affirmative award on the basis 
of criteria normally used in representation cases, such as similarity of 
functions, supervision and working conditions.*4* These decisions evince 
a willingness on the part of the Board to handle as representation disputes 
some controversies which come before it as 8(b)(4)(D) violations, and 
to apply criteria for their settlement within the 10(k) framework which 
in other cases it has insisted were irrelevant. 


This inconsistent treatment has been nowhere more evident than in the 
television industry, where disputes between the Broadcast Engineers or the 
Electricians, on the one hand, and the Stagehands on the other have 
plagued the networks for years. A strike by members of the Broadcast 
Engineers over assignment of a certain type of projector to members of 
the Stagehands Alliance was treated as a representation dispute, and the 
assignment to the stagehands upheld on the basis of representation cri- 
teria.52 The Board took a different tack in determining a dispute over 
lighting on “remote” staged telecasts.** After a threshold determination 
that the stagehands union’s certification did not cover the disputed em- 
ployees, the Board characterized the dispute as “essentially a disagreement 
between two unions over the question of which of the two existing 
bargaining contracts properly covers the work. . .” ** Expressly denying 


28Los Angeles Building & Construction Trades Council, 83 N.L.R.B. at 482; 
Southern Florida Hotel & Motel Assn., 126 N.L.R.B. 683 (1960). 

2990 N.L.R.B. 1379 (1950). See, e.g., Equitable Gas Co., 101 N.L.R.B. 425 (1952) ; 
Safeway Stores, Inc., 101 N.L.R.B. 181 (1952). For a thorough discussion of the 
Board’s handling of these cases, see Feldesman, Work Assignment Disputes as Bar- 
gaining Unit Issues under the National Labor Relations Act, as Amended, 6 Syracuse 
L. Rev. 239 (1955). 

30 Cf. Equitable Gas Co., 101 N.L.R.B. 425 (1952) and National Broadcasting Co., 
103 N.L.R.B. 479 (1953). 

81 Winslow Bros. & Smith Co., 90 N.L.R.B. at 1384. See Ethyl Corp., 107 N.L.R.B. 
463, 467 (1953) ; Safeway Stores, Inc., 101 N.L.R.B. at 467. 

$18 See Winslow Bros. & Smith Co., 90 N.L.R.B. at 1385. 

; 82 National Broadcasting Co., 103 N.L.R.B. 479 (1953). See Columbia Broadcast- 
ing System, 103 N.L.R.B. 1256 (1953). 

, 33 National Broadcasting Co., 105 N.L.R.B. 355 (1953); see American Broadcast- 
ing Co.—Paramount Theatres, 110 N.L.R.B. 1233 (1954). 


% National Broadcasting Co., 105 N.L.R.B. 355, 362. [Emphasis added.] 
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the applicability of the representation criteria suggested by both parties, 
the Board based its award to the Broadcast Engineers on that union’s 
“paramount contractual rights.” ** But where the union holding con- 
tractual rights to disputed work failed to protest assignment of the work 
to members of another union until that assignment had become established 
practice, the Board received evidence of the employer’s past practice and 
industry custom, and placed the disputed work in the other union’s bar- 
gaining unit.*7 

It was against this background of uncertainty in policy reflected by un- 
certainty in Board decisions, disapproval of the commentators,** and 
divergent — among the courts of appeals,®® that the instant case was 
brought before the Supreme Court. 


To justify its position that section 10(k) could not be interpreted to 
require an affirmative award based on factors other than those stated in 
8(b)(4)(D), the Board emphasized the conflicts which such an interpre- 
tation would create with this and other sections of the Act. The Board’s 
arguments failed to sway the Court, which concluded unanimously that 
the Board had been wrong in its reading of section 10(k), and that an 
affirmative determination of the dispute was required. In reaching this 
conclusion, the Court relied primarily on the language of 10(k) and its 
legislative history. The phrase “hear and determine the dispute” implied 
to the Court a decision of the controversy; namely, that one or another 
of competing groups of employees was entitled to do the work. The 
Board’s narrow view of its duty, said the Court, amounted to only a nega- 
tive determination, leaving the employer completely free to assign the 
work, if he could. It did not resolve the underlying jurisdictional dispute, 
and left the claiming union free, short of striking, to adopt other forms 
of pressure upon the employer. 


The Court rejected the Board’s argument*! that deletion of the arbi- 
tration provision by the House-Senate conference committee suggested 
an intention to constrict the Board’s duty; the change was found simply 





351d. at 365 n.24. 

36 National Broadcasting Co., 105 N.L.R.B. at 364. 

387 American Broadcasting Co.—Paramount Theatres, 110 N.L.R.B. at 1242. 

38 See Farmer and Powers, The Role of the NLRB in Resolving Jurisdictional Dis- 
putes, 46 Va. L. Rev. 660, 684 (1960); Feldesman, supra note 27, at 252; Note, 73 
Harv. L. Rev. 1150, 1155 (1958) ; Note, 10 Stanford L. Rev. 525, 535 (1958). 

39 NLRB v. United Brotherhood of Carpenters, 261 F.2d 166 (7th Cir. 1958), deny- 
ing enforcement to Wendnagel & Co., 119 N.L.R.B. 1444 (1958); NLRB v. United 
Association, Locals 420 and 428, 242 F.2d 722 (3d Cir. 1957), denying enforcement to 
Frank W. Hake, 112 N.L.R.B. 1097 (1955). Contra, NLRB v. Local 450, Int’! Union 
of Operating Engineers, 275 F.2d 408 (5th Cir. 1960) and companion case, 275 F.2d 
413 (5th Cir. 1960), enforcing Sline Industrial Painters, 123 N.L.R.B. 2 (1959) and 
Hinote Elec. Co. 121 N.L.R.B. 1404 (1958). 

40§§ 8(a) (3), 61 Stat. 140 (1947), as amended, 29 U.S.C. § 158(a)(3) (Supp. I, 
1959) ; 8(b) (2), 61 Stat. 141 (1947), 29 U.S.C. § 158(b) (2) (1958) ; 303(a) (4) 61 
Stat. 159 (1947), as amended, 29 U.S.C. § 187 (Supp. I, 1959) and 303(b) 61 Stat. 159 
(1947), 29 U.S.C. $ 187(b) (1958). See Brief for Petitioner, NLRB v. Radio & Tele- 
vision Broadcast Eng’rs Union, Local 1212, IBEW, pp. 19-35. 

41 Brief for Petitioner, p. 47. 
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to have placed squarely upon the Board a responsibility which the Senate 
bill would have assigned to arbitrators.‘ In light of the disruptive con- 
sequences of jurisdictional disputes and resulting work stoppages, and the 
less-than-total success of private tribunals established to arbitrate such 
disputes, the Court inferred from the statutory language and legislative 
history that Congress intended to provide the effective “compulsory” 
remedy which the Board disclaimed. 


Meeting the Board’s protestations that section 10(k) provided no 
standards by which to determine jurisdictional disputes on their merits, 
the Court expressed confidence that the Board’s “long experience” would 
enable it to establish such standards. The Court was also confident that 
the Board could find ways of squaring its duties under section 10(k) 
with its seemingly inconsistent obligations under other sections of the 
Act.4® 


Regardless of the anomalies which the Court’s decision apparently 
creates, it was fairly te oa by the language of section 10(k) and its 
legislative history. The Board’s most pressing problem now is to identify 
the situations which call for a 10(k) determination, and to consider how 
such determinations may best preserve substantive harmony between 
10(k) and related provisions, while at the same time effectuating the legis- 
lative purpose of reducing jurisdictional strife. 

Since the dispute from which the instant case arose involved two “in- 
side” unions competing for jurisdiction over a work task which was 
constantly manned and consistently performed, the Court’s holding that 
the Board was to decide between two or more “employee groups” 
leaves the possibility that the Board is to make an affirmative determina- 
tion based on arbitral standards only when the dispute arises in a similiar 
context.** However, the phrase “employee groups” deserves no such 
restricted meaning. The Act itself declares that “employees” are “not 
limited to employees of a particular employer, unless the Act rg 
states otherwise.” 47 The term “employee groups” may be applied to 
competing employee “types,” e.g. crafts or trades, where only one such 
group is presently performing the disputed work and the second is 
challenging the employer’s assignment. Moreover, the Court must have 
been aware that the Board has handled as jurisdictional disputes many 
controversies arising on facts dissimilar from those of the instant case: 
that, of the four conflicting circuit court decisions which prompted the 
Supreme Court to grant certiorari, the instant case alone involved two 
inside unions. Finally, the Court did not discuss the Board’s duty merely 
in terms of the particular case before the Court; the sweeping language 
of the decision indicates that the Board’s responsibility extends to all 





42 364 U.S. at 581. 

43 1Id. at 582. 

* Brief for Petitioner, supra note 38, p. 9. 

4 364 U.S. at 583. 

46 Cf. Note, 73 Harv. L. Rev. 1150, 1153 (1960). 
4761 Stat. 137 (1947), 29 U.S.C. § 152(3) (1958). 
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jurisdictional disputes for which it has hitherto invoked section 10(k). 

The Court’s use of the term “employee groups” also suggests a revival 
of the view expressed by the dissenting Board members in Moore Dry- 
dock Co., Juneau Spruce, and other early 10(k) cases,*® that some disputes 
which were coming to the Board on 8(b)(4)(D) charges were not true 
jurisdictional disputes as Congress had conceived that term, and would 
better have been dealt with as unfair labor practice cases under 8(b)(2), 
8(b) (4)(A)*** or other sections. In view of the Board’s past incon- 
sistency in dealing with 10(k) determinations, and the increased admin- 
istrative burdens which the instant decision may be expected to cast upon 
the Board, clarification and definition of the types of disputes which are 
ia ae for determination under section 10(k) appears to be war- 
ranted. 

me 0 between two certified unions over job classifications not 
specifically assigned to either bargaining unit by contract or certification 
could come to the Board as petitions for clarification and amendment of 
one of the certificates. Such petitions could be filed by either union or by 
the employer, with the opposing union permitted to intervene. The parties 
should be permitted to present the full gamut of proof which the instant 
decision suggests should be adduced in section 10(k) proceedings instead 
of the narrower range of evidence presently permitted in section 9(c) 
proceedings. Use of the representation machinery would assure a speedier 
and less expensive disposition of the dispute, and would permit considera- 
tion of relevant factors in a nonadversary setting rather than in the litigious 
context of an 8(b)(4)(D) charge. Furthermore, it would no longer put 
a premium on commission of an unfair labor practice to gain a determina- 
tion of jurisdiction. By contrast, a genuine jurisdictional question suitable 
for determination under section 10(k) is presented by a controversy 
between two certified unions over a task, ie. an operation which by 
reason of its non-recurring nature or the time required to perform it, 
does not amount to a job.*® 


Cases involving a certified union and an outside union, or an outside 
union disputing an assignment to non-union employees, have been “de- 
termined” under 10(k) despite protests that strike action by an outside 
union could not constitute a claim of jurisdiction and that, in any event, 
a Board determination in such cases was ineffective against the fait ac- 
compli of the employer’s assignment.*° However, for the Board to refuse 
to treat outside unions’ strikes as raising jurisdictional issues would be to 
blind itself to industrial realities and largely vitiate the remedial function 
envisioned by Congress for section 10(k). 


48 See note 15 supra. 

48a 61 Stat. 141 (1947), as amended, 29 U.S.C. § 158(b) (4) (A) (Supp. I, 1959). 

49 See Sline Industrial Painters, 119 N.L.R.B. 1725 (1958), order issued, 123 
N.L.R.B. 2 (1959), enforced, 275 F.2d 408 (1960), where the disputed work involved 
an air compressor entirely automatic except that it required manual starting and 
stopping with a key, which took about a minute each day. 

50 See Member Murdock’s dissents in Moore Drydock Co., 81 N.L.R.B. at 1120, and 
Juneau Spruce Corp., 82 N.L.R.B. at 660. 
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In any event, Board practice and procedure may render this controversy 
largely academic. If the employer or incumbent union can produce a 
Board order or certification or contract which can be reasonably inter- 

reted to cover the disputed work, the claiming union’s strike would be 
a violation of section 8(b)(4)(D). In the absence of such a showing, 
the disputants could offer whatever evidence they deemed important as a 
basis for an affirmative determination. While no longer conclusive, the 
employer’s assignment of the work should be considered indicative of 
industry custom and practice, requiring the striking union to come for- 
ward with proof rebutting the inference. The employer’s assignment 
would be conclusive where a union fails to convince the Board of a long- 
standing industry custom or practice substantiating its claim. This may 
be the case also where two outside unions contend for the work, and 
neither can convince the Board that it is entitled.5t The Board need not 
decide for one or the other; it may conclude that the employer’s assign- 
ment should stand. 


An affirmative determination that a claiming union is entitled to the 
work may be given either of two effects: (1) union conduct which would 
otherwise be an unfair labor practice may be immunized and both parties 
relegated to normal collective bargaining procedures and remedies; or 
(2) the Board’s determination may be given — legal significance 
as an order directly enforceable against the employer. It is in the choice 
of effect and remedy that there arise those conflicts between section 10(k) 
and other provisions of the Act which the Court in the instant decision 
left to the Board to resolve. 


Whatever the effect of the 10(k) determination, the Board has argued 
that if it decides for the striking “outside” union the employer will be 
pressured into discharging his employees and replacing them with mem- 
bers of the striking union, forcing his present employees to change their 
union affiliation, or abandoning the job altogether.*? Any of these alterna- 
tives would constitute discrimination on the basis of union membership in 
violation of section 8(a) (3),°* and the union’s strike to force any of these 
results a violation of 8(b)(2).°* To avoid this seeming anomaly, it has 
been suggested that the Board’s award be to a “particular trade, craft or 
class” rather than to the labor organization with jurisdiction over it.® 
Of course, an award to certain trades would be equivalent to an award to 
the unions with jurisdiction over those trades, since the two are co- 
terminous.°® But, since Mountain Pacific," unions may maintain ex- 





51 Cf. Newark & Essex Plastering Co., 121 N.L.R.B. 1094 (1958). 

52 Brief for Petitioner, supra note 38, p. 27. 

5361 Stat. 140 (1947), as amended, 29 U.S.C. § 158(a) (3) (1959 Supp.). 

5461 Stat. 141 (1947), 29 U.S.C. § 158(b) (2) (1958). 

55 Brief of National Joint Board for the Settlement of Jurisdictional Disputes, as 
(1958) curiae, in Acoustical Contractors Assn. of Cleveland, 119 N.L.R.B. 1345 

56 Some crafts, such as rigging and pipefitting, exist only in terms of union mem- 
bership. See Note, 33 N.Y.U.L. Rev. 619 (1958). But tests to establish craft qualifi- 
cations must be administered on a non-discriminatory basis, Moore Elec. Co., 126 
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clusive referral agreements if they do not discriminate against non-mem- 
bers. Assuming union compliance with this decision, qualified non-union 
men will be pa eae even where a union hiring hall is the exclusive source 
of labor. Thus, to require an employer to employ members of one trade 
or craft rather than another would not be discrimination in regard to 
union membership. Moreover, the word “discrimination,” which implies 
an unjustifiable preference, loses its pejorative connotation when done in 
compliance with an administrative determination; the Board sometimes 
requires conduct which, were it done on individual initiative, would be 
violative of the Act.58 


To give a Board determination the first effect suggested above requires 
that section 10(k) be harmonized with section 8(b)(4)(D), for under the 
latter a union may strike over assignment of disputed work only if it 
can show entitlement under a Board order or certification or, as the 
Board has interpreted it, under a collective agreement.®® Consideration 
of other factors in 10(k) proceedings may now result in a determination 
in favor of a union which would not be entitled to strike under 
8(b)(4)(D). If it were to continue to strike, asserting that its claim to 
the work had been substantiated by the Board’s favorable 10(k) determina- 
tion, it would nevertheless be guilty of an unfair labor practice. This 
result, the Board has argued, “would make the entire Section 10(k) ie 
ceedings virtually pointless.” ®° However, this fancied state of affairs 
may be avoided if the 10(k) determination in favor of the claiming 
union is viewed not merely as a defense in a subsequent unfair labor 
practice proceeding,** but as barring the employer from further recourse 
to his administrative remedy.®* If an employer fails to comply with a 
Board determination, the union benefiting by it could be permitted to 
take action which would be a literal violation of section 8(b)(4)(D) and 
the General Counsel could, in his discretion, decline to issue a complaint 
under such circumstances.®* 

To give a Board determination this effect would in most cases result 
in compliance by the employer, whose interest in a particular work as- 


N.L.R.B. 912, 921 n.12 (1960), so that the Board could make an award even to 
such “crafts” as these without requiring the employer to violate § 8(a) (3). 

57 Cyrus Lewis, 119 N.L.R.B. 883 (1957), remanded sub nom. NLRB v. Mountain 
Pacific Chapter of Associated General Contractors, Inc., 270 F.2d 425 (9th Cir. 1959). 

58 See Brooks v. NLRB, 348 U.S. 96, 103 (1954). 

59 See note 22, supra. 

60 Brief for Petitioner, supra note 38, p. 23. 

61 If this were its only purpose, it would be pointless, since the issue of the union’s 
right to-strike in support of its claim, which had already been decided in the 10(k) 
proceedings, would be re-examined in the unfair labor practice proceeding under 
$ 8(b) (4) (D) to determine whether the union’s strike brought it within the ambit of 
that section. 

62 See Sherman, The National Joint Board for Settlement of Jurisdictional Dis- 
putes in the Building and Construction Industry, 10 Lab. L.J. 463 (1959). 

€2a See McGuiness, Discretionary Power of the General Counsel, 29 Geo. Wash. L. 
Rev. 385 passim (1960). 
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signment is seldom so strong that he will insist on it in an economic show- 
down with a union whose activity is not interdicted by the Board.® 

Where the Board’s decision favors one of two or more incumbent 
unions, its decision may be regarded as a certification of that union for 
the disputed work. If the employer does not reassign the work in ac- 
cordance with the decision, coercive action by that union would fall 
within the proviso of section 8(b)(4)(D), since the employer would be 
“failing to conform” to a Board certification. Moreover, the employer’s 
non-compliance, whether the case had come before the Board under sec- 
tion 9(c) or 10(k), would constitute a refusal to bargain violative of 
section 8(a) (5). 

A section 10(k) determination may, on the other hand, be regarded 
as an order directly enforceable under section 10(e).% The Board has 
objected that the word “order” in section 8(b)(4)(D) refers to orders 
outstanding at the start of the strike, and that a strike illegal at its incep- 
tion cannot be retroactively validated by a subsequent 10(k) determina- 
tion. However, a jurisdictional strike does not become illegal until the 
Board makes a determination to that effect; no unfair labor practice com- 
plaint issues unless the claiming union refuses to comply with an adverse 
determination. Secondly, while enforcement provisions of the Act indi- 
cate that orders are issued only in unfair labor practice proceedings,®™ the 
legislative history of section 10(k) implies, from the characterization of 
decisions of the proposed arbitrators as “orders,” that upon deletion of 
the arbitration provisions Board determinations are to have the same 
effect.*° However, to give a 10(k) determination the effect of an order, 
enforceable in the courts, dilutes the principle that “the employer is 
normally free to decide who his employees shall be and what work he 
shall give them.” ® Whether Board determinations should be given the 
significance of orders requires a balancing of the radical conceptual 
shift inherent in this control over the employer’s right to hire against the 
benefits to be gained by thus obviating the necessity of further strike 
action by the claiming union. 

Lastly, the relationship between Board determinations under section 
10(k) and employer actions for damages under sections 303(a)7° and 





63 Furthermore, if the employer complies and the losing union then strikes, he will 
again be able to turn to the Board for redress. 

461 Stat. 141 (1947), 29 U.S.C. § 158(a)(5) (1958). 

$5 61 Stat. 147 (1947), 29 U.S.C. § 160(e) (1958). 

6 Brief for Petitioner, supra note 38, p. 23-24. 

67 61 Stat. 147 (1947), 29 U.S.C. §§ 160(c), (e), (f) (1958). 

8S. 1126, § 10(k), 80th Cong., 1st Sess. (1947), 1 Leg. Hist. 130; S. Rep. No. 
105, 80th Cong., Ist Sess. 27 (1947), 1 Leg. Hist. 433; 93 Cong. Rec. 4155 (daily ed., 
April 25, 1947) (remarks of Senator Murray), 2 Leg. Hist. 1046; 93 Cong. Rec. 4262 
aad ed., April 28, 1947) (remarks of Senator Ellender), 2 Leg. Hist. 1068. See p. 

supra. 

® Brief for Petitioner, supra note 38, p. 24. 

(19475 Stat. 545 (1959), 29 U.S.C. § 187(a) (Supp. I. 1959), amending 61 Stat. 158 


It shall be unlawful, for the purposes of this section only, in any industry or 
activity affecting commerce, for any labor organization to engage in any activity 
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303(b)** remains conjectural, in view of the Court’s refusal to consider this 
question." Nine years ago, in Longshoremen v. Juneau Spruce Corp.,® 
the Supreme Court construed sections 8(b)(4)(D) and 303(a)(4) to 
provide independent remedies, and indicated that a section 10(k) de- 
termination is a prerequisite to an administrative order but not to the 
granting of the legal remedy. The Court went on to say that the conduct 
which creates the liability is the strike itself, not the continued strike in 
defiance of the Board determination. Since the considerations justifying 
redress under 8(b)(4)(D) and the new section 303(a) differ, it remains 
possible that a favorable determination under section 10(k) would be no 
defense to an action for damages under 303(b), and that liability could 
be imposed upon a union which the Board had determined was entitled 
to the work. The aoe sag | of a large assessment under 303(b) might be 
sufficient to deter a union from striking even though its claims may have 
been sufficient to support a favorable Board determination had the case 
come before the Board. If it were not, and the union did strike, the 
employer might be encouraged to bypass the Board and pursue his 303(b) 
remedy. Such incongruities are to be avoided if section 10(k) is to have 
the significance intended by Congress and restored by the Court in the 
instant case. 

The adoption by reference of the language of section 8(b) (4) in the 
revised section 303(a) suggests that union conduct does not become un- 
lawful until the Board determines that there is no order or certification 
to support the union’s claim. The courts should refuse to proceed with 
litigation under section 303(b) until the Board has made this determina- 
tion, and they should not thereafter blind themselves to the factors which 
the Supreme Court has decided the Board must consider. In view 
of the instant decision, and the revision of section 303(a), the 
Court’s conclusion in Juneau Spruce with respect to the relationship 
between the administrative and judicial remedies deserves reappraisal to 
circumvent the problems outlined above. Independent or alternative 
remedies they may well provide, but that construction should be avoided 
which places them in conflict. 

The language of section 10(k), considered in vacuo, appears to demand 
the result reached by the Court in the instant case. The decision makes 
it more likely that the Board’s awards will hew closer to industrial realities 


or conduct defined as an unfair labor practice in section 8(b) (4) of the National 
Labor Relations Act, as amended. 

7161 Stat. 159 (1947), 29 U.S.C. § 187(b) (1958) : 

Whoever shall be injured in his business or property by reason of any viola- 
tion of subsection (a) may sue therefor in any district court of the United 
States subject to the limitations and provisions of section 301 hereof without 
respect to the amount in controversy, or in any other court having jurisdiction 
of the parties, and shall recover the damages by him sustained and the cost of 
the suit. 

72 364 U.S. at 585. The Court said only that there was no requirement of “sub- 
stantive symmetry” between § 8(b)(4)(D) and § 303(a), citing Longshoremen’s 
Union v. Juneau Spruce Corp., 342 U.S. 237 (1952). Should the question again come 
before the Court, it may find in the revision of § 303(a) to incorporate by reference 
§ 8(b) (4) a congressional intent to make the two remedies “symmetrical.” 

78 342 U.S. 237 (1952). 
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than heretofore. Enforcement of these awards will require some bending 
and stretching of related provisions, along lines such as those suggested in 
this note, to harmonize potential oe But the Court’s decision, it 
is submitted, gives the Board a broad mandate to fashion new procedures 
and remedies, and develop a body of substantive law, within the existing 
statutory framework. 


Daniel Y. Sachs 


PaTENTS—CLAIM VALIDITY—DaATE OF AMENDMENT AppING CriTICcAL LIMI- 
TATION USED IN DETERMINATION OF Prior Pusitic Use anp SaLe—Shu- 
Conditioner, Inc. v. Bixby Box Toe Company, 185 F. Supp. 662, 126 


US.P.Q. 36 (D. Mass. 1960), appeal docketed, No. 5739, 1st Cir., Sept. 
21, 1960. 


Plaintiff's assignor filed a patent application in May, 1954. Machines 
constructed as described and shown in the application were sold to de- 
fendant in August, 1954. After lengthy prosecution greatly limited claims 
were submitted by amendment in 1957,' together with arguments that 
the machine claimed, since it provided for direct feed-in, feed-out of 
articles treated therein, was patentable over the much more complicated 
machines of the prior art. These claims, some of which expressly pointed 
out the stressed limitation, were allowed by the Patent Office. In plain- 
tiffs suit for infringement, defendant contended that the patented claims 


were invalid because of prior t ypricy use and sale of the finally claimed 


invention.” Held, claims invalid; the effective filing date of an application 
is that date when the critical limitation, decisive of patentability, is first 
presented to the Patent Office. 

Under the provisions of the 1952 Patent Act a patent claim is invalid if 
there has been public use or sale of the invention more than one year 
before the inventor files his patent application.? Earlier similar provisions* 
were interpreted in Muncie Gear Works, Inc. v. Outboard, Marine & 
Manufacturing Company® to invalidate claims if the invention claimed 


1U.S. Patent 2,818,832, paper no. 11, September 18, 1957. 

235 U.S.C. § 102(b) (1958) provides that a person shall be entitled to a patent un- 
less the invention was “. . . in public use or on sale in this country, more than one 
year prior to the date of the application for patent in the United States... .” 35 
U.S.C. § 282(2) (1958) provides that a defendant may plead in defense to any in- 
fringement action “Invalidity of . . . any claim in suit on any ground specified in 
part II of this title as a condition for patentability,”. Part II of the title includes 35 
U.S.C. § 102(b) supra. 

335 U.S.C. §§ 102(b) and 282(2), supra note 2; see, e.g., Piet v. United States 176 
F. Supp. 576, 123 U.S.P.Q. 21 (S.D. Cal. 1959), aff’d per curiam, 283 F.2d 693, 127 
U.S.P.Q. 410 (9th Cir. 1960). In determining whether there has been prior public use 
or sale the consent or knowledge of the inventor is immaterial. See Note, Public Use: 
The Inventor’s Dilemma, 27 Geo. Wash. L. Rev. 297, 300 (1958). A single public use 
or sale is sufficient to invalidate a claim. 1 Smith, Patent Law, 294 note (1954). Sale 
for the purpose of testing the commercial merits of an invention will constitute being 
on sale. 1 Walker, Patents 355 (Deller’s ed. 1937). The burden of proving a prior 
public use or sale is on the person asserting it and must be sustained by evidence 
sufficient to remove any reasonable doubt, e.g., Merrill v. Builder’s Ornamental Iron 
Co., 197 F.2d 16, 19, 93 U.S.P.Q. 276, 278 (10th Cir. 1952). 

4 Rev. Stat. § 4886 (1875). 

5315 U.S. 759, 53 U.S.P.Q. 1 (1942). 





806 THE GEORGE WASHINGTON LAW REVIEW 


was in public use or on sale more than the statutory period before they 
were “first disclosed” to the Patent Office.6 The Supreme Court found 
that the original application failed to disclose the claimed invention, and 
thus that the claims were invalid since there had been public use and sale 
before they were “first presented” to the Patent Office.7 

Confusion as to the meaning of “first disclosed” and “first presented” as 
used in Muncie has arisen when there has been public use or sale of the 
invention after an application was filed but more than the statutory period 
before the invention was claimed in its final form. New or amended 
claims covering inventions originally disclosed but not previously claimed 
have been held invalid because of intervening public use or sale unless 
there was an acceptable excuse for the delay in filing.® Claims merel 
representing a more explicit or specific expression of an invention ocigiedl 
ly claimed should not be invalid because of intervening public use or 
sale.1° Some courts, however, on the basis of the Muncie decision, have 
declared invalid claims presented by amendment more than the statutory 
period after public use or sale of the invention, without inquiring whether 
they were directed to a new invention or were only more limited ex- 
pressions of inventions originally disclosed and claimed.'! Other courts 
have made such an inquiry before deciding whether Muncie was appli- 
cable.}? 


A searching analysis of Muncie was made in Engineering Dev. Lab. v. 
Radio Corp. of America.* It was noted that in Muncie the specification 
had been amended and that the claims based on such amendments were 
for devices greatly different from anything originally claimed.* Thus 
distinguishing Muncie, the Court held that when the same basic invention 
has been claimed, limiting the claims after public use or sale of the inven- 
tion does not render them invalid.® National Latex Prods. Co. v. Sun 


6 Id. at 768, 53 U.S.P.Q. at 5. 

7 Ibid. 

8 See Hydraulic Press Mfg. Co. v. E. W. Bliss Co., 62 F. Supp. 476, 481, 66 
U.S.P.Q. 289, 293-94 (W.D. N.Y. 1945) ; Shapiro, Delay in Claiming and its Effects, 
39 J. Pat. Off. Soc’y 5, 7-8 (1957). 

® See Shapiro, supra note 8 at 7, 9. 

10 See Binks Mfg. Co. v. Ransburg Electro-Coating Corp., 281 F.2d. 252, 257, 126 
U.S.P.Q. 318, 323 (7th Cir.), cert. granted, 364 U.S. 926 (1960); Coats Loaders & 
Stackers, Inc. v. Henderson, 233 F.2d. 915, 924, 109 U.S.P.Q. 332, 339 (6th Cir. 1956), 
and cases there cited. 

11 Nachtman v. Jones & Laughlin Steel Corp., supra note 9; Telechron, Inc. v. 
Parissi, 120 F. Supp. 235, 243, 101 U.S.P.Q. 144, 151 (N.D.N.Y. 1954), aff'd per 
curiam, 229 F.2d 440, 109 U.S.P.Q. 24 (2d Cir. 1956). 

12 E.g., National Latex Prods. Co. v. Sun Rubber Co., 274 F.2d 224, 230-31, 123 
U.S.P.Q. 279, 283 (6th Cir. 1959), cert. denied, 362 U.S. 989, 125 U.S.P.Q. 668 
(1960); Procter & Gamble Mfg. Co. v. Refining, Inc., 135 F.2d 900, 903-04, 57 
U.S.P.Q. 505, 508-09 (4th Cir. 1943). 

13 153 F.2d 523, 68 U.S.P.Q. 238 (2d Cir. 1946) (L. Hand, J.), reversing 62 F. 
Supp. 464, 65 U.S.P.Q. 264 (S.D.N.Y. 1945). 

14 Engineering Dev. Labs. v. Radio Corp. of America, supra note 13, at 526, & 
U.S.P.Q. at 241. 

15 Td. at 526-27, 68 U.S.P.Q. at 242. The court explained that limiting a claim 
operated to the benefit of the public and that the alternatives of forcing an applicant 
to “divine” what the prior art contains or to claim at the outset every possibly patent- 
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Rubber Co.'* specifically held that since limiting amendments to the 
claims involved only a “minor change” of the originally claimed invention, 
the critical date with respect to a prior sale was the date of application 
for patent and not the date of such amendments.17 

In the principal case the court recognized that the original drawings 
of the application omitted feed and delivery rolls,1® but also noted that 
the application had been repeatedly rejected by the Patent Office until 
this cae was specifically written into the claims.’® Citing Muncie as 
its sole authority, the court held that the invention was “first disclosed” 
to the Patent Office when the critical limitation was first added to the 
claims, and that this was thus the effective filing date of the application.”° 
There was no discussion or determination of whether the invention as 
finally claimed was sufficiently disclosed in the original application. 

The decision in the instant case gives full effect to the literal meaning of 
the language in Muncie: an invention is “first disclosed” to the Patent 
Office when “first presented” in its final form. Inspection of the file 
history of the patent reveals that the machine finally claimed, as the 
Patent Office implicitly found,?! was fully disclosed in the original appli- 
cation.” In deciding that the effective filing date of plaintiff's application 
was that date when the decisive limitations were first stressed, the court 
in effect ignored substantial authority** refusing to invalidate amended 
claims, because of intervening prior public use or sale, when there is 
disclosure in the original application sufficient to support the finally 
allowed claims. It is submitted that the holding of the instant case is an 
incorrect application of the Muncie decision, without proper analysis of 
the facts of that case or the facts here in question, and should not be 
allowed to stand as precedent in the First Circuit. 


William W. McDowell, Jr. 


able combination would not serve any useful public purpose. Holdings similar to that 
of the Engineering Development case have been made by the Courts of Appeal for the 
Third Circuit, Jacquard Knitting Mach. Co. v. Ordnance Gauge Co., 108 F. Supp. 59, 
67, 95 U.S.P.Q. 28, 34-5 (E.D. Pa. 1952), aff’d, 213 F.2d 503, 101 U.S.P.Q. 356 (3d 
Cir. 1954) ; Fourth Circuit, Procter & Gamble Mrg. Co. v. Refining, Inc., supra note 
12; Fifth Circuit, Tubular Serv. & Eng. Co. v. Sun Oil Co., 220 F.2d 27, 104 U.S.P.Q. 
356 (5th Cir. 1955), cert. denied, 349 U.S. 947, 105 U.S.P.Q. 518 (1955) ; Sixth Cir- 
cuit, National Latex Prods. Co. v. Sun Rubber Co., supra note 12, and Coats Loaders 
& Stackers, Inc. v. Henderson, supra note 10; and Seventh Circuit, Binks Mfg. Co. v. 
Ransburg Electro-Coating Corp., supra note 10. 

16 274 F.2d 224, 123 U.S.P.Q. 279 (6th Cir. 1959), cert. denied, 362 U.S. 989, 125 
U.S.P.Q. 668 (1960). 

17 Td. at 230-31, 123 U.S.P.Q. at 282. Had the court chosen the date of amendment 
as the critical date, the claims would have been invalid. 

18 Shu-Conditioner, Inc. v. Bixby Box Toe Co., 185 F. Supp. 662, 665, 126 U.S.P.Q. 
36, 38 (D. Mass. 1960), appeal docketed, No. 5739, 1st Cir., Sept. 21, 1960. 

19 Td. at 664, 126 U.S.P.Q. at 37. 

20 Td. at 665, 126 U.S.P.Q. at 38. 

21 Cf. 35 U.S.C. § 132 (1958). 

22 Writer’s personal observation of file history, U.S. Application S.N. 431, 110; now 
U.S. Patent 2,818,832. 

23 See notes 13 and 15 supra and accompanying text. The holding in the instant 
case is in direct conflict with the decision in National Latex, supra note 12. 

24 No other First Circuit case interpreting the Muncie decision was found. 
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Unrair TRADE Practices—SECTION 5 OF FEDERAL TRADE CoMMISsSION Act 
—REGULATORY JURISDICTION Over INTRASTATE SELLER ADVERTISING IN 
Interstate Mepia—S. Klein Dept. Stores, F.T.C. Docket #7891, 3 
Trade Reg. Rep. (1960 Trade Cas.) 4 29,222 (F.T.C. Nov. 18, 1960), 
29 U.S.L. Week 2256. 


The Federal Trade Commission charged that respondent violated section 
5 of the Federal Trade Commission Act! by advertising in interstate 
media in a false, misleading, and deceptive manner. Respondent moved 
to dismiss, contending that in order to sustain Commission jurisdiction, 
the complaint must allege that the advertised goods were in interstate 
commerce. The Hearing Examiner ruled that respondent’s advertising in 
interstate media did not itself confer jurisdiction as contended by the 
Commission, but that the amount spent on advertising indicated that the 
ads induced interstate sales which were a basis for FTC jurisdiction. The 
Commission considered the motion on interlocutory appeal. Held, motion 
denied; section 5 of the Federal Trade Commission Act provides the 
Commission with regulatory jurisdiction over false advertising in inter- 
state media regardless of the intrastate nature of the advertiser’s business. 

The original Trade Commission Act? merely prohibited “unfair 
methods of competition in commerce” and made no mention of false, 
deceptive, or misleading advertising. Nevertheless, the Commission used 
the general grant of power in section 5* to assert jurisdiction over false 
advertising of products sold in interstate commerce.* The Commission’s 
exercise of section 5 jurisdiction has been limited by judicial interpreta- 
tion. The Commission is required to find substantial public interest before 
acting.» The Act contains a definition of “commerce” ® which the 
Supreme Court in 1941 interpreted as requiring that unfair practice must 
be “in interstate commerce” and not merely in an area “affecting inter- 
state commerce.”* This restriction is a jurisdictional limitation not 


1 38 Stat. 719 (1914), as amended, 15 U.S.C. § 45 (1958), reads in pertinent part: 
Unfair methods of competition in commerce, and unfair or deceptive acts or 
practices in commerce, are declared unlawful .... 

2 38 Stat. 717 (1914). 

3 38 Stat. 719 (1914), which read: 

Unfair methods of competition in commerce are hereby declared unlawful. 

The commission is hereby empowered and directed to prevent persons, part- 
nerships, or corporations, except banks, and common carriers subject to the 
Acts to regulate commerce, from using unfair methods of competition in com- 
merce. 

4FTC v. Sears, Roebuck & Co., 1 F.T.C. 163 (1918). The Supreme Court later 

sustained jurisdiction in this area. FTC v. Winstead, 258 U.S. 483 (1922). 
5 FTC v. Klesner, 280 U.S. 19 (1929). 
6 Federal Trade Commission Act, 38 Stat. 719 (1914), as amended, 15 U.S.C. § 44 
(1958) reads in part: 
“Commerce” means commerce among the several States or with foreign na- 
tions, or in any Territory of the United States or in the District of Columbia, 
or between any such Territory and another, or between any such Territory and 
any State or foreign nation, or between the District of Columbia and any State 
or Territory or foreign nation. 
TEFTC v. Bunte Bros., 312 U.S. 349 (1941). The Commission ordered Bunte, an 
Illinois candy manufacturer, to cease merchandising its products through a “break and 
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found in many other federal regulatory agencies. A further restriction 
under the 1914 Act was the necessity of showing probable injury to 
competition before the Commission could act. However, the Wheeler- 
Lea Amendment of 1938 abrogated this last requirement by proscribing 
“unfair or deceptive acts or practices in commerce” '° in order to permit 
the FTC to protect consumers as well as competitors." 
Section 12 of the Trade Commission Act, which was added by the 
Wheeler-Lea Amendments, made the first express grant of regulatory 
ower over false advertising.!* This section, dealing only with food, 
drugs, devices, and cosmetics, — neither allegation nor finding of an 
interstate sale of the product. Before section 12 was passed, the Com- 
mission included either an allegation or a finding of an interstate sale 
when regulating the advertising of foods, drugs, or cosmetics;!* and its 
cease and desist orders were also worded to apply only to advertising 
inducing interstate sales.‘* Two recent cases indicate the extent to which 
the Commission has expanded its activities against false advertising in 
section 12 areas. The first case involved a patent medicine manufactured 
and sold only in Michigan, but seo in a newspaper with out of 
state sales.‘° The second concerned a scalp treatment given only in Texas 
but advertised in interstate newspapers and through the mail.1* Courts 
enforced FTC orders prohibiting further dissemination of the deceptive 
advertising in both cases. 
In the case of products not covered by section 12, neither the Wheeler- 
Lea Amendments! nor the wip oar conference report’® referred 
to the Commission’s power to regulate advertising. However, the Senate 


take” system which made the amount of candy the purchaser received dependent upon 


chance. The Supreme Court held that the Federal Trade Commission Act did not 
authorize the Commission to proceed against Bunte, an intrastate seller, although the 
same merchandising system had been held, in FTC v. R.F. Keppel & Bros., 291 U.S. 
304 (1934), to be a section 5 violation when used by an interstate seller. 
8 See, e.g., NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937) ; Houston, 
E. & W. Ry. v. United States, 234 U.S. 342 (1914). 
® FTC v. Raladam Co., 283 U.S. 643 (1931). 
10 52 Stat. 111 (1938), 15 U.S.C. § 45 (1958). 
11 Wolfe v. FTC, 135 F.2d 564, 567 (7th Cir. 1943). 
12 52 Stat. 114 (1938), 15 U.S.C. § 52 (1958), provides in part: 
(a) It shall be unlawful for any person, partnership, or corporation to dis- 
seminate, or cause to be disseminated, any false advertisement— 
(1) By United States mails, or in commerce by any means, for the purpose of 
inducing, or which is likely to induce, directly or indirectly the purchase of 
food, drugs, devices, or cosmetics; or 
(2) By any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce of food, drugs, devices, or 
cosmetics. 
18 See, e.g., Nodoz Labs., Inc., 25 F.T.C. 627, 628 (1937); Mears Radio Hearing 
Device Corp., 18 F.T.C. 144, 146 (1934). 
14 See, e.g., Nodoz Labs., Inc., supra note 13, at 635; Mears Radio Hearing Device 
., supra note 13, at 149. 
15 Shafe v. FTC, 256 F.2d 661 (6th Cir. 1958). 
16 Mueller v. United States, 262 F.2d 443 (5th Cir. 1958). 
17 Federal Trade Commission Act of 1914, as amended, 52 Stat. 111 (1938), 15 
U.S.C. $$ 41, 44, 45, 52-58 (1958). 
18 H.R. Rep. No. 1774, 75th Cong., 3rd Sess. (1938). 
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floor debates indicate that the Amendments were not meant to change 
FTC jurisdiction under section 5 except to permit the FTC to protect 
consumers without having to prove a probable injury to competitors.” 
Other recent statutes have given the FTC expanded jurisdiction to reach 
intrastate acts, but the grants have been limited to particular commodities 
such as wool,”° fur,*! or textile products” and have been in the context of 
requiring specific information labeling for consumer benefit. 

Section 5 complaints have continued to contain allegations of the inter- 
state nature of the advertiser’s business, and the corrective orders have 
been directed at advertising of goods moving in interstate commerce.” 
Furthermore, the FTC has dismissed complaints of deceptive practices 
when it was unable to find an interstate sale of the product,”* and courts 
enforcing FTC orders have always connected the questioned advertising 
to an interstate sale.25 At least one expert in the field of trade regulation 
has expressed the opinion that section 5 could be a basis of Commission 
activity only when there is an interstate sale of goods.** In Progress 
Tailoring Co. v. FTC* the Commission charged that advertisements 
placed in newspapers and magazines to induce salesmen to work for 
Progress were in violation of section 5. Progress argued that the ads 
did not induce sales in interstate commerce and for that reason the FTC 
lacked jurisdiction. The court found that the ads did induce interstate 
sales, satisfying what it considered to be an essential element of Commis- 
sion jurisdiction.”8 

The instant case represents a departure from the FTC practice of 
alleging an interstate sale in section 5 complaints.” The Commission 
found a “sound basis in law and public policy” for holding that section 


19 83 Cong. Rec. 3291-93 (1938). Senator Copeland inquired why section 12 was 
not written to give the Commission the power to regulate the advertising of all com- 
modities. Senator Wheeler replied that the FTC had the power to regulate the ad- 
vertising of all commodities, under the 1914 Act, and that the Amendment simply gave 
added sanctions in the areas of food, drugs, and cosmetics. 

20 Wool Products Labeling Act of 1939, 54 Stat. 1128 (1940), 15 U.S.C. §§ 68-68) 

1958). 

, 21 For Products Labeling Act, 65 Stat. 175 (1951), 15 U.S.C. §§ 69-69j (1958). 

22 Textile Fiber Products Identification Act, 72 Stat. 1717 (1958), 15 U.S.C. $$ 70- 
70k (1958). 

23 See eg., Amity Mills, Inc., 53 F.T.C. 74 (1956) ; Post Graduate Hospital School 
of Nursing, Inc., 53 F.T.C. 432 (1956). 

24 See, e.g., Stefano Crisafulli trading as Lucca Oil Co., 22 F.T.C. 906 (1936). 

25 Progress Tailoring Co. v. FTC, 153 F.2d 103, 105 (7th Cir. 1946); General 
Motors Corp. v. FTC, 114 F.2d 33, 36 (2d Cir. 1940). 

26 Handler, False and Misleading Advertising, 39 Yale L.J. 22, 42-43 (1929). 

27 153 F.2d 103 (7th Cir. 1946). 

28 Td. at 105. 

29 Chairman Kintner of the FTC had indicated that since current proceedings against 
false advertising put interstate sellers at a disadvantage, the Commission wished to 
proceed against intrastate firms advertising in interstate media, See Advertising 
Age, March 28, 1960, p. 50, col. 1. The Chairman stated that a test case would be 
necessary to determine whether such proceedings are within the limits of FTC juris- 
diction. The instant case is apparently that test case. See Advertising Age, May 30, 
1960, p. 4, col. 1. See also statement of Chairman Kintner entitled The Future of 
Local Regulation is in Your Hands, F.T.C. Press Release, Mar. 22, 1960. 
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5 covered intrastate sellers’ advertising in interstate media. The sound 
basis in law for the Commission’s activity is presumably Associated Press 
v. NLRB,*° the one case cited in the opinion. That case arose under 
the Wagner Act*? and established that the National Labor Relations Board 
had not exceeded its jurisdictional authority by applying the act to em- 
ployees of the Associated Press. The Court there held that the com- 
merce power of Congress extends to include legislation which regulated 
the working conditions of employees of a company that sold news bul- 
letins across state lines.*? 


Associated Press, like many of the broader interpretations of “com- 
merce” is an interpretation of constitutional power rather than a problem 
of statutory yo ay omen to determine whether Congress had exercised 
its power to the full extent. While Associated Press would be precedent 
if the reach of congressional commerce power were here in issue, the 
question in the principal case is, rather, the breadth of the powers which 
Congress has given to the FTC in section 5. Section 12, and the cases 
arising under it, indicate the FTC can be granted control over false 
advertising broad enough to encompass the present situation.** But the 
instant case does not arise under the clear-cut jurisdictional power exer- 
cised in Shafe** and Mueller,> nor does it involve an interstate sale as 
found in Progress Tailoring** and all prior section 5 cases. Instead, the 
Commission rested jurisdiction exclusively on the interstate nature of 
the advertising media. Since such jurisdiction was written into section 
12(a)(1),87 it would appear that it was not already present in section 5; 
otherwise section 12(a)(1) would be pure surplusage instead of a juris- 
dictional grant that has been the basis for a change in FTC procedures.** 

Furthermore, the “substantial public interest” of Klesner*® is absent un- 
less the advertisements in question produce some public action or inaction. 
If the induced activity is the purchase of goods in interstate commerce, 
the Commission can base its complaint on the interstate sale.*° If the 


30 301 U.S. 103 (1937). 

3149 Stat. 449 (1935), as amended, 29 U.S.C. §§ 151-68 (1958). 

82 Associated Press v. NLRB, supra note 30. 

33 See note 12 and cases cited notes 15 and 16 supra. 

84 Shafe v. FTC, supra note 15. 

35 Mueller vy. United States, supra note 16. 

36 Progress Tailoring Co. v. FTC, supra note 25. 

37 Act of March 21, 1938, 52 Stat. 114, 15 U.S.C. § 52(a)(1) (1958). 

38 Senator Wheeler’s Statements, supra note 18, might appear to indicate that the 
jurisdictional scope of section 12 is coextensive with that of section 5. However, if 
this were so, there would have been no reason to have section 12 in the Act, since 
the added sanctions of which Senator Wheeler spoke are found in sections 13 and 14. 
The Senator’s floor statements may have been intentionally ambiguous since the 
Wheeler-Lea Amendments were competing with a bill which would have given the 
Food and Drug Administration exclusive jurisdiction in this area, and many con- 
gressmen were opposed to any bill that would expand FTC jurisdiction. 83 Cong. 
Rec, 391-424 (1938). The FTC changed its modus operandi after Wheeler-Lea was 
passed as if section 12 were a grant of added jurisdiction. See notes 14, 15 and 16 


supra. 
89 FTC y. Klesner, supra note 5. 
40 See, e.g., cases in note 23. 
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induced activity is the purchase of goods through intrastate channels with 
a corresponding loss to interstate sellers, interstate commerce undoubted- 
ly is affected, but the Supreme Court in Bunte Bros. has barred the 

mmission from restraining activities which merely have an effect on 
interstate commerce.*! Finally, forty-seven years of Commission in- 
activity in the area where jurisdiction is now asserted is a fact to be 
considered in determining the permissible scope of Commission action.” 
In support of the Commission’s position it may be pointed out that it is 
hampered by being unable to reach all concerns using a particular unfair 
trade practice, resulting in a discriminatory enforcement pattern and an 
inability to protect consumer victims of a local false ryan. practice." 
However, there is a potential pai in state and local legislation,“ 
since, unlike some areas of federal regulation, there is probably no federal 
pre-emption of state legislation covering false gaiages a It is true that 
often past state and local legislation has not been sufficiently broad or 
adequately enforced to meet the false advertising problem, but there 
vay renewed activity to fill the gaps in local regulation.47 There is 


also the danger that the asserted broad interpretation of the Commis- 
sion’s powers may result in an unwise expenditure of the Commission’s 
limited resources on picayune matters**—a trend that has appeared in 
other Commission enforcement policies at various times in the past.*® 
It is submitted that section 5 of the Federal Trade Commission Act 
should not be interpreted as giving the Commission regulatory power 


over the interstate advertising of an intrastate seller.*° A denial of the 


41 FTC v. Bunte Bros., supra note 7. 

42 In FTC v. Bunte Bros., supra note 7, Mr. Justice Frankfurter commented, at 352, 
“Authority actually granted by Congress of course cannot evaporate through lack 
of administrative exercise. But just as established practice may shed light on the 
extent of power conveyed by general statutory language, so the want of assertion of 
power by those who presumably would be alert to exercise it, is equally significant in 
determining whether such power was actually conferred.” 

43 See Washington Star, June 27, 1960, p. A-10, cols. 4-5. 

44 See Roper, State Advertising Regulation (1945). 

45 Cf., Bedno v. Fast, 6 Wis. 2d 471, 95 N.W.2d 396 (1959); see generally, The 
Regulation of Advertising, 56 Colum. L. Rev. 1018, 1073 (1956). 

46 A survey taken by the Colum. L. Rev. Staff indicates that the state statutes are 
rarely used. The Regulation of Advertising, 56 Colum. L. Rev. 1018, 1063 (1956). 

47 See, e.g., Special Committee of The Antitrust Section of the New York State Bar 
Association to Study the Antitrust Laws of New York, Second Report (1958). 

48 One Commission attorney apparently feels that if Klein is upheld, the lessening of 
the burden of proving that the goods or seller were in commerce would bring about an 
over all economy of staff effort. Moore, Regulation of Deceptive Practices by the 
Federal Trade Commission, 16 Food Drug Cosm. L.J. 102, 104 (1961). However, 
others with the Commission have expressed the feeling that the opening of this new 
field would bring added work. Business Week, Aug. 27, 1960, p. 58, col. 3. 

49 Weston, Improving Antitrust Laws and Their Enforcement, 5 Antitrust Bull. 33, 
40 (1960). 

50 The United States District Court for the District of Columbia will have an 
opportunity to consider the Commission’s ruling if the court accepts jurisdiction in a 
pending action. Klein has filed suit under 28 U.S.C. § 1337 (1958), claiming that the 
Commission’s assertion of jurisdiction was clearly erroneous and asking that further 
Commission proceedings be enjoined. Klein v. FTC, docket #4177-60, D.C.D.C., filed 
Dec. 28, 1960. 
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power asserted by the Commission in the instant case would leave to the 
states what is essentially a local problem, would prevent a possible re- 
duction of incentive for state officials to take more effective action, 
would allow the Commission to expend its limited resources in areas of 
national concern, and would be more consistent with prior interpretation 
of the Federal Trade Commission Act. 


W. Jobn Swartz 
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ConFLict OF INTEREST AND FEDERAL SERVICE. Special Committee on the 
Federal Conflict of Interest Laws, The Association of the Bar of the 
City of New York. Cambridge, Mass.: Harvard University Press, 
1960. Pp. xxvi, 336, $5.50. 


This very readable and well constructed Report includes a draft of the 
statute proposed by the committee with explanatory text, and three 
appendices which deal with state, local and foreign governments, retired 
military officers and the committee’s research program. 

The book begins with a survey of the seven conflict of interest provi- 
sions in Titles 5 and 18 of the U.S. Code and their historical basis. 


It is observed at page 28 that “Most tersely, five of the seven provisions 
forbid officials to assist outsiders in their dealings with the government; 
one requires officials to disqualify themselves from acting in government 
matters in which they have a conflicting personal economic interest; 
and one prohibits outside pay for government work.” All but one of these 
provisions have criminal sanctions with widely ranging penalties for 
similar types of wrongs. While the Executive branch is principally af- 
fected, members of Congress are covered by two provisions, the judiciary 
by none. Five apply to poe now in government service and two to 
former government employees for a period of two years after leaving 
such service. The criminal penalties have not been helpful in deterring 
men from improper actions; moreover, there has been a lack of any 
consistent or concerted procedures for their enforcement. 


Post-employment problems and the questions of outside compensation 
are the two matters covered by the statutes which currently create a 
serious issue by restricting government employment of many well 
trained people in the newer branches of technology when there is an 
increased need for such people. While these questions have received the 
greatest amount of comment concerning the efforts of the previous and 
current Administrations to recruit top , mo executives for the Depart- 
ments of Defense, State and Treasury, of more serious consequences is the 
deterrence they create to the utilization of many more highly trained 
technical and professional people on a temporary or part-time basis in 
fields of major importance in our scientific and defense programs. These 
people would be the WAE’s (when actually employed on a per diem 
salary basis), or the WOC’s (without other compensation than a per 
diem living allowance) who could not be obtained at regular government 
salaries or whose companies would not release them — for very 
brief periods as temporary consultants. But the grape of a violation 
of the outside compensation prohibitions, which are very obscure, or 
the post-employment restrictions which are also extremely obscure in 
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effect, frequently prohibits direct use of the knowledge of persons with 
unique scientific talents badly needed by the Government at this time. 

While statutory restrictions are the more obvious deterrents of top 
executive talent, the most powerful and newsworthy feature of the con- 
flict of interest problem is the role of Senate committees in the confirma- 
tion of presidential nominees who must be appointed by and with the 
advice and consent of the Senate. The requirements of these committees 
are often more restrictive than any of the statutes. There is considerable 
variation in strictness between the requirements of the Armed Services 
Committee and those of all the other committees. The Armed Services 
group is responsible for confirming the appointees in Defense and the 
three service departments in it. In this area the greatest number of issues 
arise involving government procurement programs which cover enor- 
mous sums of money, and problems of the greatest importance to our 
national survival and integrity. A history well documented with the 
records of spoilsmen at work at home and abroad, in the many diverse 
and complicated procurement activities, extends back to the earliest days 
of the Union and beyond that in the history of countries from which 
people came to the United States. The development of procurement 
until it is now 20% and more of the gross national product makes the 
chance of misfeasance that much greater. 

The committees have found that the principal indication of a probable 
conflict of interest exists where there is ownership directly or indirectly 
of a substantial amount of stock in companies seeking procurement con- 
tracts or substantial grants or benefits, or which are likely to find them- 
selves subject to serious law enforcement proceedings by government 
agencies. People are generally inclined to believe that no decision can 
be made by a government official, who is also a substantial beneficiary or 
stockholder of a corporation, that will be harmful in an economic sense 
to his own company and private interest even where genuine public 
interest and devotion to the official’s duty would clearly demand sacri- 
fice of his personal benefits. Therefore, so long as such a dangerous type 
of conflict of interest is allowed to continue, the public confidence in 
the integrity of government officials is likely to be severely shaken, if 
indeed it can continue to exist. 

While an Attorney General designated by President Coolidge is given 
as the first modern official denied’ ciedieuatiins because of conflicting 
stock interest, it was Mr. Charles Wilson of General Motors who provided 
the most striking case. He at first refused to sell his G.M. stock, the 
Senate committee’s condition to his confirmation as Secretary of Defense, 
but he did promise not to pass on contracts beneficial to his company, 
while at the same time stating that he had always thought that what was 
good for General Motors was good for the United States. This theory 
may have some basis in economic history, but it did not serve to generate 
a strong belief that Mr. Wilson would be able to assure the public good 
at all times, considering the dominant role his company must continue to 
have, as a supplier of defense materials. In the end Mr. Wilson sold his 
stock. A similar situation confronted the present Secretary, who capitu- 
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lated more gracefully after an attempt to establish a trust which did not 
meet committee approval. However, the statutes only forbid the Secre- 
tary to make decisions directly affecting dealings with his company; 
they do not require him to sell his stock. At one period after the Wilson 
incident, because so many Department of Defense top positions were 
hard to fill or not filled, the committee relented for a later Secretary of 
Defense who was allowed to retain his holdings in a less critical company, 
which Petraes soap and detergents. He later was “forced” to give up 
his Defense post to keep economic interests, including retirement benefits 
in his company. Yet, in other committees, irrevocable handsoff invest- 
ment trusts for the period of government service were considered ade- 
quate compliance with the committee standards and probably with the 
statutes as well. It had been hoped that these precedents would find favor 
with the Armed Services and like-minded committees, but most recent 
experiences indicate that investment trust precedents have only limited 
value. This Report, however, recommends the trust device as the real 
solution for executive officials who appear to face conflict of interest 
situations. 


Further committee recommendations for improving existing legisla- 
tion by new standards, more in keeping with current needs and condi- 
tions, are contained in the final section of the Report together with the 
draft statute and explanatory commentaries. While the proposed act 
covers only employees in the Executive branch of the Government, con- 
flict problems continue to exist in the legislative and judicial branches as 
well. The latter branches are not covered because fundamentally different 
issues are involved, but reform in these areas is also long overdue and 


badly needed. 


Committee hearings on the various proposals, and the current interest 
of the new Administration, indicate that the Report’s concepts have been 
sympathetically received and may be largely carried out in new legisla- 
tion. The program proposed would make key changes or clarification in 
present conflict of interest statutes and practice as follows: (1) the scat- 
tered laws would be consolidated in one act with a common set of 
definitions and consistent policy approach; (2) the scope of the laws 
would be broadened to cover fully the range of modern governmental 
activities; (3) there would be a differentiation between the regular and 
the intermittent employee and accommodation to the use of indispensable 
personnel; (4) the restraints against conflicts of interest would be 
strengthened and a statutory basis provided for restraints now found only 
in regulations or not covered at all, particularly relating to gifts to 
government officials and the use of one’s office to obtain “something of 
value” from persons doing business with the government; (5) the “legiti- 
mate private economic interests” of government employees would be 
recognized, and they would be permitted to retain certain “securi 
oriented economic interests,” particularly continued benefits in outside 
pension plans; (6) greater emphasis would be placed on administrative 
remedies and controls by an effective regulatory structure with re- 
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sponsibility centered in the President; and (7) there would be a pro- 
gram coordinating and improving conflict of interest inquiries in Senate 
confirmation eg The items above set out in quotation marks 
and others related thereto are given specific definition in the proposed 
legislation. 

Effective administration of the disqualification requirement will require 
positive acts varying at different levels and in different areas. The most 
disconcerting feature of the ae are program is that the President may 
grant an exception when individual equities and talents and government 
needs justify exemptions in the public interest. Chief Executives are 
notoriously inclined to have blind spots and to see only es qualities 
in personal advisors who represent points of view congenial to the Presi- 
dent or economic interests from which he has found great benefit. Find- 
ings by the President that the national interest in a prospective employee’s 
participation in an important program exceeds the public interest in his 
disqualification should be made with _ caution. While the Report 
states that an inflexible rule for disqualification would be to cut off our 
arm to avoid breaking it, this risk has been very little in evidence in 
recent years. 

The Report and its recommendations are very helpful in dealing with 
the questions arising from outside compensation, and the use of employee 
(security) investment trusts and welfare and retirement benefits, while 
the employee of a private concern is temporarily employed by the 
government. This change is badly needed for recruitment. Post-employ- 
ment restrictions are well explained with particular reference to military 
procurement and the employment of military officers after their retire- 
ment from the Government. In regard to private employment subse- 
quent to government service, the Report notes that a serious risk to the 
Government arises from consideration of such matters by the employee 
during his government service. This may result in a loss to the Govern- 
ment “through the dampening of aggressive administration of government 
policies.” 

Not only does this book have a number of intelligent and constructive 
suggestions, they are clearly and persuasively presented. Current events 
indicate that there is a good possibility that many of them may be realized 
in the foreseeable future. 


J. Forrester Davison* 


Tue Quest ror Equatity: THe Constitution, CoNGRESS AND THE Su- 
PREME Court, by Robert J. Harris. Baton Rouge: Louisiana State 
University Press, 1960. 172 pages, $4.00. 


I. 


Of all the great recurring themes in Western legal ph saagpnin philoso- 


phy and public law—liberty, justice, equality—the equality concept has 


* Professor of Law, The George Washington University 
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always been the most complex and perhaps the least productive of cogent 
comment. Men are obviously unequal in talent and character, conditions 
and opportunities are infinitely varied, society seems naturally to develop 
into a structure of position and preferment, and the assembling of ade- 
quate governmental power to institute and maintain a regime of egali- 
tarianism would pose a threat to liberty. Such considerations and others 
which they call to mind lie in back of Justice Holmes’ characterization of 
equality as “an ignoble aspiration” and the idealization of envy. Ignoble 
though it may be in some of its manifestations, all would agree that the 
passion is one of the driving forces of our times. Agreement there may be 
also on the basic proposition that liberty and equality are functionally 
related, that a certain modicum of equality is a pre-condition of a free 
society. Once this be conceded, the way is open for an inquiry into the 
role of equality in constitutionalism—an inquiry into the authority and 
duty of government to structure society so that men within it may not 
only be juridically free, but effectively free to develop and express their 
powers. 


Professor Harris‘ in his present work has given us somewhat less than 
this—and indeed a work on such a grand a may be beyond the time 
and talents of a single scholar—but has developed an important and in- 
formative work from his Edward Douglass White Lectures at Louisiana 
State University. His focus is the equal protection of the laws clause of 
the fourteenth amendment. After an introductory chapter on the West- 
ern-American tradition of equality, he deals with the genesis of the clause 
in confused debate in the Reconstruction Period, its potential as a source 
of affirmative federal power to act when states do not, and judicial trends 
in its interpretation both in the economic and racial fields. As such it is 
in a sense a case study of the legal meaning of the equality concept under 
the American Constitution in a society whose high democratic ideals have 
been complicated by the brutal facts of slavery and race. 


Il. 


The prohibition of the fourteenth amendment that no state “shall deny 
to any person within its jurisdiction the equal protection of the laws” 1s 
commonly taken as expressive of the single idea of a ban against overt 
governmental discrimination. Placed, however, against the background of 
the American tradition, it emerges as a confused intermixture of two 
different ideas—the “idea of protection” and the “idea of equality.” The 
protection concept is found to derive from feudal law and the Lockean 
conception, embedded in the Declaration of Independence, of the recipro- 
cal nature of governmental duty and citizen obedience. It asserts that it 
is the duty of government to protect all persons under standing and 
general laws, impartially administered, in their rights to life, liberty and 
personal security generally. The equality idea is more difficult, with a 


1 Professor Harris is a professor of political science at Vanderbilt University and 
co-editor with Edward S. Corwin, of The Constitution Annotated (2cd ed. 1952). 
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varied background in natural law, Christian theology, and democratic 
theory. In the American tradition its core is seen to be the equality of all 
persons before the law, but there is in addition an uncertain penumbra of 
positive governmental obligation, as exemplified in Jacksonian Democ- 
racy, to legislatively protect the disadvantaged and to curb corporations, 
monopolies, and special privileges. The interaction of these two ideas is 
not fully delineated but the resultant question is obvious: Does the gener- 
al duty of protection, combined with the equality idea, include a particu- 
lar mandate not only to refrain from discrimination but also to promote 
some egalitarianism? 

It is Professor Harris’ thesis that it was this conceptually confused 
package which was carried into the Constitution in the Reconstruction 
Period in the form of the fourteenth amendment, as further complicated 
by the factor of federalism. The two central questions are the substantive 
meaning of the equal protection clause and the extent of federal power 
to oversee and safeguard the substantive content. In answering these 

uestions he does not content himself solely with a review of congression- 
al debates on the fourteenth, which he finds ambiguous and inconclusive. 
He analyzes also the purposes of the fourteenth, the text itself, and the 
contemporary understanding. As to purposes, the central focus on eleva- 
tion of Negroes to free and equal status as effective citizens would seem 
to require alert and affirmative governmental action, in view of commu- 
nity prejudices. It was apparent that one motivation for the fourteenth 
was to validate the Civil Rights Act of 1866 in which Congress had 
asserted a broad power “not only against unjust legislation but also 
against prevailing sentiment and custom.” ? 

As to the text itself, Professor Harris would read “equal protection” in 
the context both of the earlier dualism of “protection” and “equality” 
and the other two substantive clauses on privileges and immunities and 
due process. He insists that “to confine the meaning of equal protection 
to equality before the law is to overlook the meaning of ‘deny’ and the 
inclusion of ‘protection.’ The clause does more . . . than condemn un- 
equal enforcement of equal laws; it requires the states to provide or afford 
equal protection of the laws.” What laws? He finds that when the three 
clauses are read together it is “equal protection by equal laws pertaining 
to the rights of life, liberty, property, and the privileges and immunities 
of citizenship.” In the alternative, as expressed 7 ustice Washington 
in Corfield vy. Coryell, and repeated in Justice Field’s dissent in The 
Slaughterhouse Cases,5 it would be those rights and privileges which are 
by their nature fundamental and “belong of right to citizens of all free 
governments.” The substantive meaning of the equal protection clause 
that emerges from this analysis is not ays clear, but does go beyond 
governmental neutralism and supports the existence of a penumbra of 
positive governmental obligation. 

2 Text at 40. 

31d. at 43. 


*6 Fed. Cas. 546 (No. 3230) (C.C.E.D. Pa. 1823). 
583 U.S. (16 Wall.) 36 (1872). 
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Turning to the contemporary understanding, as revealed in the debates 
on the Ku Klux Klan bill, and the Civil Rights Act of 1875, he finds his 
understanding of its substantive meaning confirmed. He also finds his 
answer to the other basic question: the extent of federal power. A ma- 
jority of the members believed that the fourteenth “vested Congress at 
the very least with a primary power to set aside unequal state laws and a 
secondary power to afford protection to all persons in their enjoyment of 
constitutional rights when the states failed in their primary responsibility 
to do so either by neglecting to enact laws or by refusal or impotence to 
enforce them.” * Such an allocation of power gives meaning to the equal 
protection clause and the congressional enforcement power darts: in 
section 5 of the fourteenth, while maintaining the spirit of federalism. 
Judicial interpretation, however, as exemplified in the Slaughterhouse 
Cases and the Civil Rights Cases,’ has gone otherwise and evokes his 
forthright observation that the Court “has emasculated the first and fifth 
sections of the fourteenth amendment by confining the prohibitions of 
due process and equal protection to state or official action and by limiting 
congressional power to the enactment of legislation corrective of official 
discriminatory actions.” ® 

This formulation® is appealing, particularly from the standpoint of the 
power gap in racial policy in mid-Twentieth Century America, but does 
have some loopholes. Is there a true “protection principle” in a larger 
sense than a mere pious hope for good government? If so, is it keyed to 
a natural right of equality of men in their general relations, or, as most 
of Professor Harris’ examples indicate, is it keyed to the civic relation of 
sovereign and subject as a function of rine If the latter, was it 
confined to state citizenship, so as to make the fourteenth necessary, or 
did it inhere in national citizenship from the outset? Viewed as inhering 
in national citizenship, all that the fourteenth need to have done was to 
make the Negroes national citizens and the necessary and proper clause 
would have provided the additional power Congress needed. In going 
beyond this, and in adding a privileges and immunities clause, a due process 
clause, and an equal protection clause, all phrased in terms of state action, 
did the fourteenth amendment add to or subtract from federal power? 
Unless we apply to history the equity maxim that that which ought to 
have been done was done, it would seem that nae & pre | in its genesis 
is not made clear by further study. There is in Professor Harris’ handling 
of his central theme a certain “now you see it, now you don’t” quality. 
In demonstrating, however, that the fourteenth amendment is not generi- 
cally as narrow as it has been usually interpreted, and that a broader 
federal power would be equally if not more plausible, he has performed a 


6 Text at 53. 

7109 U.S. 3 (1883). 

8 Text at 56. The contemporary understanding of the meaning of the fourteenth 
amendment and the early Civil Rights Acts is discussed in detail by Mr. Justice 
Douglas in the opinion of the Court, and by Mr. Justice Frankfurter in dissent in the 
recent case of Monroe v. Pape, 81 Sup. Ct. 473 (1961). J 

® Earlier suggestions, without extended analysis, of a broad direct federal power in 
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major service. It does not take great clairvoyance to predict that more 
will be heard of this theme “in our time.” 


Ill. 


The later chapters do not quite live up to the promise of the first two, at 
least from the standpoint of the general reader, because the author largely 
turns aside from his  peagp a a theme to a detailed exegesis of the 
judicial case history of the equal protection clause. For that reason, how- 
ever, they may be all the more valuable to the student of constitutional 
law. He takes up first the use of the equal protection clause as a shield 
for economic and other non-racial interests. That non-racial cases have 
in fact made up the bulk of the litigation under the equal protection 
clause, at least in terms of numbers of cases, illustrates once again how a 
legal rule developed for one problem will be utilized primarily in an 
unintended, or least unexpected field. In this field the test has come 
to be not the existence of discrimination but the reasonableness of the 
statutory scheme of classification. A major impression which one takes 
away from this concentrated review of the economic aspect of equal pro- 
tection is the almost complete absence of clear principle, coming right 
down to Morey v. Doud,”® in 1957. The Court split six-three against the 
constitutionality of an Illinois statute requiring all firms issuing and selling 
money orders to obtain a license, while exempting the American Express 
Company. The split does not surprise Professor Harris, but he is at a loss 
to explain it except to point out that equal protection is not a matter of 
mathematical certainty and hence the Court has what Justice Holmes 
called “sovereign prerogative of choice.” With such vagueness should 
statutes be sustained under the judicial review postulate of a presumption 
of constitutionality? Or should the facts rule, giving us varying sets of 
presumptions, e.g., should we balance the presumption of Pca ege f 
with a presumption of unconstitutionality where, as in Morey, it is al- 
leged that the statute favors the big company against the small com- 
panies? Although not explored by Professor Harris in this work, it would 
appear that the game of presumptions—made all the more interesting by 
keeping them hidden—can be played on an especially rich field in regard 
to equal protection. Possible ones that come readily to mind include a 
presumption for a competitive, open market, a presumption for small as 
against big business, a presumption for a national concern against the 
favored local concern. 


IV. 


Returning to race after these digressions Professor Harris in caustic and 
incisive fashion reviews the story of the judicial contraction of the 


the civil rights field can be found in Carr, Federal Protection of Civil Rights: Quest 
for a Sword (1947); Flack, The Adoption of the Fourteenth Amendment (1908) ; 
Swisher, American Constitutional Development (1943). 

10 354 U.S. 457 (1957). 
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fourteenth in the Slaughterhouse-Cruikshank-Civil Rights line of cases," 
the unhappy story of “equal but separate,” the recrudescence of equal 
protection in the Thirties in the white jury and white primary cases, and 
the judicial—if not actual—burial of Jim Crow in the public education 
cases culminating in the Desegregation Cases of 1954.1” Given his charac- 
terization of the fourteenth as involving a protection principle and a 
secondary power in Congress to enforce equality of right when the states 
fail to act, his vicious criticism of the first line of cases is to be expected. 
He reserves his major assault, however, for Plessy v. Ferguson." He finds 
it to be inconsistent with all that went before. Even in the Civil Rights 
Cases, when the Court voided the congressional statute prohibiting dis- 
crimination in places of public accommodation, there was a strong impli- 
cation that governmental distinctions on grounds of race would be bad, 
per se. Indeed, in two decisions in 1880, three years before the Civil 
Rights Cases, the Court had condemned state action disqualifying Negroes 
from jury service, whether by statute’* or by administrative action. 
The great fallacy of Plessy was to make the constitutionality of official 
racial segregation turn on reasonableness, by analogy to the economic 
regulation and tax cases where classification was deemed permissible if 
it had a rational basis. The one clear meaning of the equal protection 
clause, absolute racial equality before the law, which had not been 
questioned theretofore, was thus opened to the erosion of plausible ex- 
ceptions—exceptions perhaps necessary in economic regulation but dis- 


astrous to the democratic goals of equality of status of the natural person. 
Although the South had lost the war, it had “conquered Constitutional 
law.” 


The reversal of the Plessy rule, in the line of cases beginning with the 
admission of Lloyd Gaines to the University of Missouri Law School" 
and culminating in the desegregation decision of 1954 involved, con- 
ceptually, looking beyond the fiction of separate but equal to the facts. 
And, in law, “to question a fiction is to kill it.” 


Chief Justice Warren’s opinion in Brown v. Board of Educ., which has 
been criticized by many, including some who favor the decision itself, 
fares somewhat better at the hands of Professor Harris. The alternatives 
were first, to continue the equal but separate formula but to require “more 
equality”; second, to go back to the original intentions in regard to the 
fourteenth; third, to reverse Plessy as clearly wrong in the light of prece- 
dents both before and since; or, fourth, to proclaim forthrightly that times 
have changed. The first course would have resulted in endless litigation 
and a probably fruitless search for segregated equality. The second 
course was not feasible because the historical data on the precise question 


11 Slaughterhouse Cases, 83 U.S. (16 Wall.) 36 (1872); United States v. Cruik- 
shank, 92 U.S. 542 (1876) ; Civil Rights Cases, 109 U.S. 3 (1883). 

12 Brown v. Board of Educ., 347 U.S. 483 (1954). 

13 163 U.S. 537 (1896). 

14 Strauder v. West Virginia, 100 U.S. 303 (1880). 

15 Ex parte Virginia, 100 U.S. 339 (1880). 

16 Missouri ex rel. Gaines v. Canada, 303 U.S. 337 (1938). 
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of educational segregation were inconclusive, and in any event would 
involve distinguishing “between the subjective motivations of the in- 
dividual members of Congress and the ratifying legislatures and the ob- 
jective intent of a legislative assembly as a corporate body.” 17 (Quaere, 
whether at this point Professor Harris is undercutting his own prior 
thesis regarding the broad sweep of the fourteenth.) The third course is 
the one Professor Harris would have preferred. It would have combined 
“both the concept of constitutional growth through judicial interpretation 
and an adherence to precedent in the orderly development of the organic 
law, and it would have rendered the Court less vulnerable to criticism to 
the effect that the decision was sheer judicial legislation.” ** The course 
actually taken of resting the decision primarily on po ge conditions and 
soical psychology, despite deficiencies in rhetoric and craftsmanship, is 
seen to be nevertheless in the great tradition of constitutional growth 
through judicial interpretation. Chief Justice Marshall warned in the 
Bank case that we must remember “it is a Constitution we are expound- 
ing.” *® Justice Holmes observed in a case involving the tenth amendment 
that “we must consider what this country has become in deciding what 
that amendment has reserved.” 2° And Chief Justice Warren in effect 
said, we must consider what education has become in determining the 
conditions under which government may offer it. 


V. 


Although Professor Harris disclaims giving us the complete history of 
the equal protection clause, he has provided a quite acceptable substitute. 
Perhaps the major inadequacy is in the treatment of the “state action” 
concept. Professor Harris does recognize that the white a cases 


involve a shift of the Court’s emphasis “from the nature of the organ or 
agent gong | a function to the function itself and to its effect,” 4 
but does not fully analyze the implications of this shift. In deciding 
whether certain nominally “private” arrangements have such an effect as 
to be within the interdiction of the fourteenth amendment, the basic 
question is the degree of the adverse effect on racial equality of oppor- 
tunity rather than “state action” per se. State action at least of a technical 
sort is almost ever-present. These border-line determinations will require 
a-more refined concept of —- itself, in the context of the needs of a 
free and open society. The frontier of equal protection lies in such areas 
as the Girard Trust case” in regard to discriminatory provisions in chari- 
table trusts, in quasi-private publicly-assisted housing, and in —— 
government-contract employment.** In the main, Professor Harris stops 
short of exploring these areas. 


17 Text at 146. 

18 Td. at 149. 

19 McCulloch vy. Maryland, 17 U.S. (4 Wheat.) 316, 407 (1819). 

20 Missouri v. Holland, 252 U.S. 416, 434 (1920). 

21 Text at 118. 

22 Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230 (1956). 

28 Constructive comment can be found in Clark, Charitable Trusts, the Fourteenth 
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The major contribution of the work lies in presentation of the thesis of 
secondary power in Congress to provide equal protection, which takes 
on added force in the context of the conflict between the United States 
and Russia in Africa, Asia and Latin America. The drive of these peoples 
is for equality—equal status as men—not liberty. Although conceptually 
and actually we are better able to suggest the image of liberty, is not 
Russia winning points under the image of equality? Further, do we not 
enter the fray crippled if Congress is not even empowered to consider 
the advisibility of some direct national standards in this field? And to 
return again to the Harris thesis, did the Reconstruction Congress really 
intend to give to Congress no effective power to deal with the new 
national problem of equality brought into being by national force of 
arms? 


Robert G. Dixon, Jr.* 


Amendment and the Will of Stephen Girard, 66 Yale L.J. 976, 1009-14 (1957); 
Horowitz, The Misleading Search for “State Action” under the Fourteenth Amend- 
ment, 30 So. Cal. L. Rev. 208 (1957) ; Note, An Analysis of Attempts to Prohibit Racial 
Discrimination in the Sale and Rental of Publicly Assisted Private Housing, 28 Geo. 
Wash. L. Rev. 758 (1960). Clark notes that certain racial distinctions are generally 
accepted, as in adoption and custody proceedings and in taking the federal census. He 
relates this idea of permissible distinctions to the field of charitable trusts, where the 
hand of the state is present through judicial oversight over the freedom of the grantor’s 
disposition of his assets, as follows: “Seemingly at work in these situations, only two 
of a number of possible examples, is a value judgment that the harm is either in- 
significant or offset by some counterbalancing benefit. Accordingly, discrimination 
might be measured by its effect on the community. Is it incidental and harmless or 
does it touch the essentials of democracy? Thus a distinction could be drawn between 
the segregated institution and the racially restricted scholarship fund. The first is a 
proper target since it effects an actual separation of the races, while the second would 
be permissible so long as the education itself were available on a non-segregated 
basis.” 
* Professor of Law, The George Washington University. 
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